STATE OF VERMONT
VERMONT SUPREME COURT
APRIL TERM, 2017

Order Promulgating Emergency Amendments to Rule 77(e) of the Vermont Rules of Civil
Procedure and Rule 6(b) of the Rules for Public Access to Court Records

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby
ordered:

1. That Rule 77(e) of the Vermont Rules of Civil Procedure be amended to read as follows
(deleted matter struck through; new matter underlined):

RULE 77. SUPERIOR COURTS AND CLERKS

(e) Confidentlallty of Records ;Che—e}eﬂeshaﬂ—net—éﬁe}ese—th&ﬂmg—e%m—ae&eﬁ—effelease
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materials or information required by law to be kept confidential.
Notes—2017 Emergency Amendment

Rule 77(e) of the Vermont Rules of Civil Procedure was
promulgated in 1984 to align the Rules of Civil Procedure with the
existing confidentiality provision set forth in 4 V.S.A. § 652(4),
enacted in 1972. With the legislative repeal of 4 V.S.A. § 652(4) in
2013, the residual confidentiality provision of Rule 77(e), which
precluded disclosure of records pertaining to the filing of an action
until the action was disposed or at least one defendant was served,
is superfluous, and is therefore removed.

2. That Rule 6(b) of the Rules for Public Access to Court Records be amended to read as
follows (deleted matter struck through; new matter underlined):

§ 6. Case Records

(b) Exceptions. The public shall not have access to the following judicial branch records:

* %k %k %k k %k

(2625) A will deposited with the probate court for safekeeping, and indices thereof, as
provided by 14 V.S.A. § 2 and Rule 77(e) of the Vermont Rules of Probate Procedure;
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(2726) The complaint and affidavit filed pursuant to 15 V.S.A. §§ 1103, 1104, or 12 V.S.A.
§§ 5133, 5134, but not a temporary order, until the defendant has an opportunity for a
hearing pursuant to 15 V.S.A. §§ 1103(b) or 1104(b) or 12 V.S.A. §§ 5133(b) or 5134(b);

(2827) Records of criminal proceedings involving participants in an adult diversion
program sealed pursuant to 3 V.S.A. § 164(e);

(2928) Records containing a social security number of any person, but only until the social
security number has been redacted from the copy of the record provided to the public;

(3029) Records with respect to jurors or prospective jurors as provided in the Rules
Governing Qualification, List, Selection and Summoning of All Jurors;

(3+30) Any transcript, court reporter’s notes, or audio or videotape of a proceeding to which
the public does not have access;

(3231) Any evidence introduced in a proceeding to which the public does not have access;
and

(3332) Affidavits of income and assets as provided in 15 V.S.A. § 662 and Rules 4.0-4.2
of the Vermont Rules for Family Proceedings.

(3433) Records from a juvenile proceeding that are filed with the court or admitted into
evidence in a divorce or parentage proceeding. :

(3334) Records containing information obtained from a person during his or her risk
assessment or needs screening pursuant to 13 V.S.A. § 7554c.

(3635) Any other record to which public access is prohibited by statute.
Notes—2017 Emergency Amendment

Rule 6(b)(25), which excluded from public access records
related to the filing of a civil action prior to service, is removed to
conform with the removal of the referenced confidentiality
provision in Rule 77(e) of the Rules of Civil Procedure. Former
paragraphs (26) to (36) have been renumbered (25) to (35).

3. That the Court finds that these amendments must be promulgated without resort to the notice
and comment procedures set forth in Administrative Order No. 11 for the purpose of bringing court
procedure immediately into conformity with the policies underlying the Rules for Public Access

to Court Records.

4. That these rules, as added or amended, are prescribed and promulgated effective April 24,
2017.

5. That the Chief Justice is authorized to report these amendments to the General Assembly in
accordance with the provisions of 12 V.S.A. § 1, as amended.
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Dated in Chambers at Montpelier, Vermont, this 20" day of April, 2017.
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STATE OF VERMONT
YERMONT SUPREME COURT
DECEMBER TERM, 2016

Order Amending Rule S of the Vermont Rules of Civil Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby
ordered:

1. That Rule 5 of the Vermont Rules of Civil Procedure be amended to read as follows
(deleted matter struck through; new matter underlined):

RULE 5. SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

(a) Service: When Required. Except as otherwise provided in these rules, every order
required by its terms to be served, every pleading subsequent to the original complaint unless the
court otherwise orders because of numerous defendants, every paper relating to discovery
required to be served upon a party unless a Superior Judge otherwise orders, every written
motion other than one which may be heard ex parte, and every written notice, appearance,
demand, offer of judgment, and similar paper shall be served upon each of the parties. No service
need be made on parties in default for failure to appear except as provided in Rule 62(b) and
except that pleadings asserting new or additional claims for relief against them shall be served
upon them in the manner provided for service of summons in Rule 4.

(b) Same: How Made. Whenever under Rule 5(a) or 77(d) service is required or permitted to
be made upon a party represented by an attorney the service shall be made upon the attorney
unless service upon the party is ordered by the court. Service upon the attorney or upon a party
shall be made by delivering a copy to the attorney or party or by mailing it to the attorney or
party at the attorney or party’s last known address or, if no address is known, by leaving it with

the clerk of the court.

(1) Delivery. Delivery of a copy within this rule means: handing it to the attorney or to
the party; or leaving it at the attorney or party’s office with a clerk or other person in charge
thereof; or, if there is no one in charge, leaving it in a conspicuous place therein; or, if the office
is closed or the person to be served has no office, leaving it at the person’s dwelling house or
usual place of abode with some person of suitable age and discretion then residing therein.

(2) Mailing. Mailing of a copy within this rule means: sending by ordinary first-class
mail; sending by third-party commercial carrier; and or, if required or permitted by the-Verment
RulesforElectronic Hiling paragraph 4, transmission sending by electronic means. Service by
mail or by commercial carrier is complete upon mailing or delivery to the carrier. Service by
electronic means is complete upon transmission, provided that such service is not effective if the
party making service learns that the attempted service did not reach the party to be served.



(3) Leaving with the Clerk. Leaving a copy with the clerk of the court within this rule
means delivering or mailing the copy to the clerk by any means permitted or required for the
filing of papers with the clerk under subdivision () of this rule.

(4) Sending by Electronic Means.

(A) Documents must be sent by electronic means if required by the Vermont Rules

for Electronic Filing.

(B) Documents may be sent by electronic means when not required by the Vermont
Rules for Electronic Filing if the sending and receiving parties agree to electronic
transmission in a writing filed with the court that specifies the type of electronic transmission

to be used.

(C) The sender of anv document by electronic means under this rule must follow any

applicable standards regarding electronic transmission of confidential documents.

(D) Any e-mail address or addresses used under subparagraph (A) or (B) must match

those that the attorney or party has registered under the judiciary’s electronic filing system,
and the registration information must be provided in all pleadings and other papers served or

filed by the attorney or party.

(E) All attorneys and parties must immediately notify other attorneys and parties of

-any e-mail address change during the pendency of the action or proceeding.

------

() Filing With the Court Defined.

(1) The filing of documents with the court as required by these rules shall be made by
filing them with the clerk of the court, except that a judge may permit them to be filed with the
judge, in which event the judge shall note thereon the filing date and forthwith transmit them to

the office of the clerk.

(2) Filing may be accomplished by delivery; by sending the papers by ordinary first-class
mail or by third-party commercial carrier addressed to the clerk; and or by sending by electronic
means, if required or permitted by the Vermont Rules for Electronic Filing; or, if not required or

permitted by those rules, with the court’s prior approval transmissien-by-electronic-means.

(3) Filing by mail, commercial carrier, or electronic means shall not be timely unless the
material filed is received within the time fixed for filing. Filing with a judge may be
accomplished by any method permitted by the judge.

(4) The clerk shall not refuse to accept for filing any document presented for that purpose
solely because it is not presented in proper form as required by these rules.



(H) Form of Papers and Documents.

(1) All original papers shall be eight and one-half by eleven inches in size, indorsed with
the name and docket number of the case, the court and county where pending, the name of the
paper, and the name and address of the person or attorney filing it and shall comply with
applicable format provisions of the Vermont Rules for Electronic Filing.

(2) A paper served or filed electronically in compliance with this rule is a written paper or
in writing for purposes of these rules.
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Reporter’s Notes—2017 Amendment

Rule 5 is amended to establish procedures for service and filing of
documents under the rule by electronic means in all divisions and
units of the superior court. The amended rule is incorporated by
reference in V.R.A.P. 25(b), V.R.Cr.P. 49(b), V.R.E.P. 4.0(a)(2)(A),
and V.R.E.C.P. 3, 4(a), and 5(2)(2). Conforming amendments will be
made to V.R.P.P. 5. Service by e-mail was originally provided for in
the 2006 amendments to the rules and eliminated in 2010 with the
adoption of the Vermont Rules for Electronic Filing. It is anticipated
that once the Vermont Rules for Electronic Filing become effective in.
all divisions and units, the rule will be amended again to conform to
that change. As used in this rule, sending by e-mail attachment has
the same meaning as service by electronic means.

Under new Rule 5(b)(4)(A), documents must be sent by electronic
means if required by the Vermont Rules for Electronic Filing. New
paragraph (4)(B) provides that in all other cases documents may be
served by electronic means to the extent that the parties have agreed
in writing. The writing must be filed with the court to make clear the
terms of the agreement for purposes of filing under amended Rule
5(e). The requirement of a writing is consistent with the provisions of
Federal Civil Rule 5(b)(2)(E). It is contemplated that counsel and
parties may elect to file a “standing” consent with the court to receive
service of documents by electronic means in all matters before the
court, obviating the need for a multiplicity of additional written
filings for each case. Provision for a “standing” consent for
electronic service is also fully consistent with existing widespread
practice among counsel to provide copies of case documents to other
parties by e-mail. Unless required by the Vermont Rules for
Electronic Filing, a party may withdraw, or qualify a “standing”
consent to receive service of documents by electronic means by
writing filed with the court as well.



The use of electronic transmission is subject to new subparagraph
(C) requiring observation of confidentiality standards that may exist
for documents in such matters as mental health proceedings or
transactions recommended by the Consumer Financial Protection
Bureau. New subparagraph (D) requires the use of registered e-mail
addresses for service under the rule, because it is simpler and in
accord with evolving practice. The current provisions for registration
are found in Rule 3 of the Vermont Rules for Electronic Filing and
Administrative Order No. 44, Subparagraph (E) makes clear that
attorneys and parties are responsible for notifying others of changes
in any e-mail address used, as required by V.R.E.F. 3(b).

Rules 5(e) and (f) are divided into numbered paragraphs for
clarity. Rule 5(e)(2) is amended for conformity with new Rule
5(b)(4). In a case not governed by the Vermont Rules for Electronic
Filing, documents may be filed electronically only with the court’s
prior approval. New Rule 5(f)(2) makes clear that a paper served or
filed electronically in compliance with this rule is a written paper or
in writing for purposes of the rules. Cf. Federal Civil Rule 5(d)(3).

2. That this rule as amended is prescribed and promulgated effective February 20, 2017.
The Reporter's Notes are advisory.

3. That the Chief Justice is authorized to report these amendments to the General
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vermont, this 15t dan December, 2016.

eiber, Chief Justice
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STATE OF VERMONT
VERMONT SUPREME COURT
JANUARY TERM, 2017

Order Promulgating Amendments to Rule 43(e) of the Vermont Rules of Probate
Procedure, Rule 43(f) of the Vermont Rules of Civil Procedure, and Rule 28 of the
Vermont Rules of Criminal Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby
ordered:

1. That Rule 43(e) of the Vermont Rules of Probate Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 43. EVIDENCE

(e) Interpreters Services. The court may-appeint-an must provide competent interpreter
services er-an-a ant-for i = oth
when such services are necessary to ensure meaningful access to all court proceedings and court-
managed functions in or related to probate proceedings for a party. witness, or other person
whose presence or participation is necessary or appropriate and who is a person with limited
English proficiency. hearing impairment. or other disability which results in the need for
interpreter services. The court and-may-fix-a must determine reasonable compensation for the
interpreter services for court proceedings and court-managed functions. The compensation must
be paid by the State of Vermont. '
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Reporter’s Notes—2017 Amendment

Rule 43(e) is amended, contemporaneously with conforming
amendments to V.R.Cr.P. 28 and V.R.C.P. 43(f), to make clear that
the requirements in proceedings in the Probate Division of the
Superior Court for court provision of interpreter services for persons
with limited English proficiency (LEP), hearing impairments, or other
disability resulting in the need for interpreter services comply with
federal law.

The U.S. Department of Justice (DOJ) in 2002 issued final
guidance (DOJ Guidance) making clear that court systems receiving
federal financial assistance that did not provide meaningful access to
LEP persons, including competent interpretation, in civil and other
proceedings were not in compliance with Title VI of the Civil Rights
Act of 1964, as amended, and the Omnibus Crime and Safe Streets
Act of 1968, as amended, and their implementing regulations. See 42
U.S.C. § 2000d et seq.; 42 U.S.C. § 3789d(c); 28 C.F.R.

§8§ 42.104(b)(2), 42.203(e); 67 Fed. Reg. 41,455, 41,462, 41,471
(June 18, 2002). In a letter of August 16, 2010 to state court officials
intended to provide greater clarity regarding these requirements (DOJ
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Letter), DOJ stated its expectation that “meaningful access will be
provided to LEP persons in all court and court-annexed proceedings,
whether civil, criminal, or administrative including those presided
over by non-judges.” DOJ Letter, p. 2.

While the Vermont Judiciary’s current policy is in basic
compliance with the DOJ Guidance and Letter, existing Rule 43(e)
does not reflect it. The specific language of the amended rule is
intended to address that problem. Thus, “other person” in the
amended rule includes LEP nonparties “whose presence or
participation is necessary or appropriate,” such as parents or
guardians of minors. DOJ Letter, p. 2. The amended rule covers
“court proceedings,” which DOJ defines as including proceedings
before “magistrates, masters, commissioners, hearing officers,
arbitrators, mediators, and other decision-makers.” Id. The rule also
covers “court-managed functions in or related to probate
proceedings.” DOJ broadly defines programs outside the courtroom
to include information counters, filing offices, sheriffs’ offices,
probation and parole offices, ADR programs, diversion programs, and
similar offices and activities, as well as communication with court-
appointed participants, such as counsel and guardians ad litem. Id. at
3. The rule, however, should be understood as requiring judicial
appointment of a specific interpreter for a specific individual only
when participation in those functions or programs is managed or
operated by the court and is a necessary component of participation in
a specific action before the court. The rule does not impose on the
judiciary the cost of providing interpretation services for
communication with individuals who are operating under the control
of a different agency, such as public defenders, probation and parole
officers, or corrections officers. The rule also complies with the DOJ
position that “meaningful access” requires that interpretation services
be provided at no cost to the individuals. Id. at 2.

The Americans with Disabilities Act (ADA), 42 U.S.C. §§.12131-
12134, as implemented by U.S. Department of Justice Final Rule:
Nondiscrimination on the Basis of Disability in State and Local
Government Services, 28 C.F.R. Part 35, 56 Fed. Reg. 35,694 (July
26, 1991), entitles deaf participants in court activities to “[a]uxiliary
aids and services,” such as qualified interpreter services, to ensure
effective communication during the proceeding. 28 C.F.R. §§ 35.104,
35.160(b). Court activities include any type of state or local court
proceeding as well as court administrative activities. Deaf
participants cannot be charged for the auxiliary aid or service. See 28
C.F.R. § 35.130(f), 56 Fed. Reg. 35,705-35,706. See generally
http://www.nad.org/issues/justice/courts/communication-access-state-
and-local-courts [http://perma.cc/2DNC-54DT].



The amended rule extends to a person with an “other disability
which results in the need for interpreter services,” in recognition that
disabilities other than hearing impairment may result in an inability to
speak and may require interpreter services. The trial court has always
had authority and responsibility for determination of the competency
and accuracy of an interpreter’s services and the mode of
interpretation. This provision of the amended rule is addressed to
language interpretation needs and does not reach other circumstances
in which support services may be necessary to facilitate a disabled
person’s access to, presence at, and participation in, judicial
proceedings, which are a separate concern and obligation of the

judiciary.

In Vermont, 1 V.S.A. § 332 provides that “Any person who is
deaf or hard of hearing who is a party or witness in any proceeding
shall be entitled to be provided with a qualified interpreter” or to be
provided with “assistive listening equipment.” Under 1 V.S.A. § 333,
the “presiding officer” (e.g., the judge in a court proceeding) is to
appoint the interpreter. Section 335 provides that “[i]n civil
proceedings, the Court may order that” the interpreter’s fees and
expenses “be paid by a party, as justice may require, or it may order
that the costs be paid by the State. In criminal proceedings, costs of
the interpreter shall be paid by the State.” These provisions are
inconsistent with the ADA and implementing regulations described
above. Rule 43(e) as amended extends these statutory provisions and
makes the Vermont process consistent with federal requirements.

The present amendments govern provision of interpreter
services in judicial proceedings, essentially in the courtroom and in
those matters and circumstances directly related thereto. They are
intended to supplement the Vermont Judiciary Language Access
Plan dated December 30, 2016 and as amended from time to time,
and such administrative directives and procedures as are adopted
by the State Court Administrator that independently make
provision for access to court documents and services associated
with the filing, maintenance, and participation in judicial
proceedings and related matters. In particular, in determining the
competency of interpretation services, courts should consider the
guidelines in the Vermont Judiciary Language Access Plan.

2. That Rule 43(f) of the Vermont Rules of Civil Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):



RULE 43. EVIDENCE

(f) Interpreters Services. The court may-appeint-an must provide competent interpreter
services efits-own-seleetion when such services are necessary to ensure meaningful access to all
court proceedings and court-managed functions in or related to civil actions for a party, witness,
or other person whose presence or participation is necessary or appropriate and who is a person
with limited English proficiency, hearing impairment, or other disability which results in the
need for interpreter services. The court and-may-fix must determine the interpreter’s-reasonable
compensation for the interpreter services for court proceedings and court-managed functions.

The compensation shall must be paid by-ene-er-mere-of the parties-as-the-court may-directand .
may-be-taxed-ultimately-as-costs;inthe-diseretionof the-court the State of Vermont.

Reporter’s Notes—2017 Amendment

Rule 43(f) is amended, contemporaneously with conforming
amendments to V.R.Cr.P. 28 and V.R.P.P. 43(e), to make clear that
the requirements in actions in all divisions of the Superior Court for
court provision of interpreter services for persons with limited
English proficiency (LEP), hearing impairments, or other disability
resulting in the need for interpreter services comply with federal law.
The amended civil and criminal rules will apply in other proceedings
by virtue of their incorporation in the rules governing those
proceedings.. See V.R.F.P. 1(a), 2(a), 4.0(a)(2) (Family Division
Juvenile and civil proceedings); V.R.E.C.P. 3, 4(a), 5(a)
(Environmental Division civil, enforcement, and appellate
proceedings); V.R.S.C.P. 13 (Civil Division small claims
proceedings); V.R.A.P. 2, 21(a) (Supreme Court suspension of the
rules, actions for extraordinary relief).

The U.S. Department of Justice (DOJ) in 2002 issued final
guidance (DOJ Guidance) making clear that court systems receiving
federal financial assistance that did not provide meaningful access to
LEP persons, including competent interpretation, in civil and other
proceedings were not in compliance with Title VI of the Civil Rights
Act of 1964, as amended, and the Omnibus Crime and Safe Streets
Act of 1968, as amended, and their implementing regulations. See 42
U.S.C. § 2000d et seq.; 42 U.S.C. § 3789d(c); 28 C.F.R.

§§ 42.104(b)(2), 42.203(e); 67 Fed. Reg. 41,455, 41,462, 41,471
(June 18, 2002). In a letter of August 16, 2010 to state court officials
intended to provide greater clarity regarding these requirements (DOJ
Letter), DOJ stated its expectation that “meaningful access will be
provided to LEP persons in all court and court-annexed proceedings,
whether civil, criminal, or administrative including those presided
over by non-judges.” DOJ Letter, p. 2.




While the Vermont Judiciary’s current policy is in basic
compliance with the DOJ Guidance and Letter, existing Rule 43(f)
and similar procedural rules applicable in other divisions of the
Superior Court do not reflect it. The specific language of the
amended rule is intended to address that problem. Thus, “other
person” in the amended rule includes LEP nonparties “whose
presence or participation is necessary or appropriate,” such as parents
or guardians of minors involved in criminal or juvenile matters. DOJ
Letter, p. 2. The amended rule covers “court proceedings,” which
DOJ defines as including proceedings before “magistrates, masters,
commissioners, hearing officers, arbitrators, mediators, and other
decision-makers.” Id. The rule also covers “court-managed functions
in or related to civil actions.” DOJ broadly defines programs outside
the courtroom to include information counters, filing offices, sheriffs’
offices, probation and parole offices, ADR programs, diversion
programs, and similar offices and activities, as well as
communication with court-appointed participants, such as defense
counsel and guardians ad litem. Id. at 3. The rule, however, should be
understood as requiring judicial appointment of a specific interpreter
for a specific individual only when participation in those functions or
programs is managed or operated by the court and is a necessary
component of participation in a specific action before the court. The
rule does not impose on the judiciary the cost of providing
interpretation services for communication with individuals who are
operating under the control of a different agency, such as public
defenders, probation and parole officers, or corrections officers. The
rule also complies with the DOJ position that “meaningful access”
requires that interpretation services be provided at no cost to the

individuals. Id. at 2.

The Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12131-
12134, as implemented by U.S. Department of Justice Final Rule:
Nondiscrimination on the Basis of Disability in State and Local-
Government Services, 28 C.F.R. Part 35, 56 Fed. Reg. 35694 (July
26, 1991), entitles deaf participants in court activities to “auxiliary
aids and services,” such as qualified interpreter services, to ensure
effective communication during the proceeding. 28 C.F.R. §§ 35.104,
35.160(b). Court activities include any type of state or local court
proceeding as well as court administrative activities. Deaf
participants cannot be charged for the auxiliary aid or service. See 28
C.F.R. § 35.130(%), 56 Fed. Reg. 35,705-35,706. See generally
http://www.nad.org/issues/justice/courts/communication-access-state-
and-local-courts [http://perma.cc/2DNC-54DT].

The amended rule extends to a person with an “other disability
which results in the need for interpreter services,” in recognition that



disabilities other than hearing impairment may result in an inability to
speak and may require interpreter services. The trial court has always
had authority and responsibility for determination of the competency
and accuracy of an interpreter’s services and the mode of
interpretation. This provision of the amended rule is addressed to
language interpretation needs and does not reach other circumstances
in which support services may be necessary to facilitate a disabled
person’s access to, presence at, and participation in, judicial
proceedings, which are a separate concern and obligation of the

judiciary.

In Vermont, 1 V.S.A. § 332 provides that “Any person who is
deaf or hard of hearing who is a party or witness in any proceeding
shall be entitled to be provided with a qualified interpreter” or to be
provided with “assistive listening equipment.” Under 1 V.S.A. § 333,
the “presiding officer” (e.g., the judge in a court proceeding) is to
appoint the interpreter. Section 335 provides that “[i]n civil
proceedings, the Court may order that” the interpreter’s fees and
expenses “be paid by a party, as justice may require, or it may order
that the costs be paid by the State. In criminal proceedings, costs of
the interpreter shall be paid by the State.” These provisions are
inconsistent with the ADA and implementing regulations described
above. Rule 43(f) as amended extends these statutory provisions and
makes the Vermont process consistent with federal requirements.

The present amendments govern provision of interpreter
services in judicial proceedings, essentially in the courtroom and in
those matters and circumstances directly related thereto. They are
intended to supplement the Vermont Judiciary Language Access
Plan dated December 30, 2016 and as amended from time to time,
and such administrative directives and procedures as are adopted
by the State Court Administrator that independently make
provision for access to court documents and services associated
with the filing, maintenance, and participation in judicial
proceedings and related matters. In particular, in determining the
competency of interpretation services, courts should consider the
guidelines in the Vermont Judiciary Language Access Plan.

3. That Rule 28 of the Vermont Rules of Criminal Procedure be amended to read as follows
(deleted matter struck through; new matter underlined):

RULE 28. INTERPRETERS SERVICES

The court may-appeint-an must provide competent interpreter services efits-evwn-selection
when such services are necessary to ensure meaningful access to all court proceedings and court-
managed functions in or related to criminal actions for a party, witness, or other person whose




presence or participation is necessary or appropriate and who is a person with limited English
proficiency, hearing impairment, or other disability which results in the need for interpreter

services. The court must determine the reasonable compensation efsuch-interpreter for the
interpreter services for court proceedings and court-managed functions. Sueh The compensation

shall must be paid euvt-of-funds-asprevided-bylaw forecosts-efprosecution by the State of

Vermont.

Reporter’s Notes—2017 Amendment

Rule 28 is amended, contemporaneously with conforming
amendments of V.R.C.P. 43(f) and V.R.P.P. 43(e), to make clear that
the requirements in actions in all Divisions of the Superior Court for
court appointment of interpreter services for persons with limited
English proficiency (LEP), hearing impairments, or other disability
resulting in the need for interpreter services comply with federal law.

The U.S. Department of Justice (DOJ) in 2002 issued final
guidance (DOJ Guidance) making clear that court systems receiving
federal financial assistance that did not provide meaningful access to
LEP persons, including competent interpretation, in civil and other
proceedings were not in compliance with Title VI of the Civil Rights
Act of 1964, as amended, and the Omnibus Crime and Safe Streets
Act of 1968, as amended, and their implementing regulations. See 42

- U.S.C. § 2000d et seq.; 42 U.S.C. § 3789d(c); 28 C.F.R.
§§ 42.104(b)(2), 42.203(e); 67 Fed. Reg. 41,455, 41,462, 41,471
(June 18, 2002). In a letter of August 16, 2010 to state court officials
intended to provide greater clarity regarding these requirements (DOJ
Letter), DOJ stated its expectation that “meaningful access will be
provided to LEP persons in all court and court-annexed proceedings,
whether civil, criminal, or administrative including those presided
over by non-judges.” DOJ Letter, p. 2.

While the Vermont Judiciary’s current policy is in basic
compliance with the DOJ Guidance and Letter, existing Rule 28 and
similar procedural rules applicable in other divisions of the Superior
Court do not reflect it. The specific language of the amended rule is
intended to address that problem. Thus, “other person” in the
amended rule includes LEP nonparties “whose presence or
participation is necessary or appropriate,” such as parents or
guardians of minors involved in criminal or juvenile matters. DOJ
Letter, p. 2. “Other person” would also include a victim of a criminal
offense, not only in the capacity of a witness, but victims and those
with derivative rights exercising specified rights of participation
pursuant to 13 V.S.A. chapter 165. The amended rule covers “court
proceedings,” which DOJ defines as including proceedings before
“magistrates, masters, commissioners, hearing officers, arbitrators,
mediators, and other decision-makers.” Id. The rule also covers
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“court-managed functions in or related to civil actions.” DOJ broadly
defines programs outside the courtroom to include information
counters, filing offices, sheriffs’ offices, probation and parole offices,
ADR programs, diversion programs, and similar offices and
activities, as well as communication with court-appointed
participants, such as defense counsel and guardians ad litem. Id. at 3.
The rule, however, should be understood as requiring judicial
appointment of a specific interpreter for a specific individual only
when participation in those functions or programs is managed or
operated by the court and is a necessary component of participation in
a specific action before the court. The rule does not impose on the
judiciary the cost of providing interpretation services for
communication with individuals who are operating under the control
of a different agency, such as public defenders, probation and parole
officers, or corrections officers. The rule also complies with the DOJ
position that “meaningful access” requires that interpretation services
be provided at no cost to the individuals. Id.at 2.

The Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12131-
12134, as implemented by U.S. Department of Justice Final Rule:
Nondiscrimination on the Basis of Disability in State and Local
Government Services, 28 C.F.R. Part 35, 56 Fed. Reg. 35,694 (July
26, 1991), entitles deaf participants in court activities to “auxiliary

" aids and services,” such as qualified interpreter services, to ensure

effective communication during the proceeding. 28 C.F.R. §§ 35.104,
35.160(b). Court activities include any type of state or local court
proceeding as well as court administrative activities. Deaf
participants cannot be charged for the auxiliary aid or service. See 28
C.F.R. § 35.130(f), 56 Fed. Reg. 35,705-35,706. See generally
http://www.nad.org/issues/justice/courts/communication-access-state-
and-local-courts [http://perma.cc/2DNC-54DT].

The amended rule extends to a person with an “other disability
which results in the need for interpreter services,” in recognition that
disabilities other than hearing impairment may result in an inability to
speak and may require interpreter services. The trial court has always
had authority and responsibility for determination of the competency
and accuracy of an interpreter’s services and the mode of
interpretation. This provision of the amended rule is addressed to
language interpretation needs and does not reach other circumstances
in which support services may be necessary to facilitate a disabled
person’s access to, presence at, and participation in, judicial
proceedings, which are a separate concern and obligation of the

judiciary.



In Vermont, 1 V.S.A. § 332 provides that “Any person who is
deaf or hard of hearing who is a party or witness in any proceeding
shall be entitled to be provided with a qualified interpreter” or to be
provided with “assistive listening equipment.” Under 1 V.S.A. § 333,
the “presiding officer” (e.g., the judge in a court proceeding) is to
appoint the interpreter. Section 335 provides that “[i]n civil
proceedings, the Court may order that” the interpreter’s fees and
expenses “be paid by a party, as justice may require, or it may order
that the costs be paid by the State. In criminal proceedings, costs of
the interpreter shall be paid by the State.” These provisions are
inconsistent with the ADA and implementing regulations described
above. Rule 28 as amended extends these statutory provisions and
makes the Vermont process consistent with federal requirements.

Rule 28 as amended, which governs actions in the Criminal
Division of the Superior Court, will apply in the Civil and Probate
Divisions by virtue of conforming changes to be made in the
comparable provisions of the Vermont Rules of Civil Procedure and
the Vermont Rules of Probate Procedure. See V.R.C.P. 43(f) and
V.R.P.P. 43(e). The civil and criminal rules as amended will apply in
certain other proceedings by virtue of their incorporation in the rules
governing those proceedings. See V.R.F.P. 1(a), 2(a), 4.0(a)(2)
(Family Division juvenile and civil proceedings); V.R.E.C.P. 3, 4(a),
5(a) (Environmental Division civil, enforcement, and appellate
proceedings); V.R.S.C.P. 13 (Civil Division small claims

.proceedings); V.R.A.P. 2, 21(a) (Supreme Court suspension of the
rules, actions for extraordinary relief).

The present amendments govern provision of interpreter
services in judicial proceedings, essentially in the courtroom and in
those matters and circumstances directly related thereto. They are
intended to supplement the Vermont Judiciary Language Access
Plan dated December 30, 2016 and as amended from time to time,
and such administrative directives and procedures as are adopted
by the State Court Administrator that independently make
provision for access to court documents and services associated
with the filing, maintenance, and participation in judicial
proceedings and related matters. In particular, in determining the
competency of interpretation services, courts should consider the
guidelines in the Vermont Judiciary Language Access Plan.

4. That this rule as amended is prescribed and promulgated effective March 13, 2017. The
Reporter’s Notes are advisory.

5. That the Chief Justice is authorized to report this amendment to the General Assembly in
accordance with the provisions of 12 V.S.A. § 1, as amended.




Dated in Chambers at Montpelier, Vennog;,,t- is 9" day of J anuary, 2017.

‘@d / |
Paul L. Reiber, Chie%:e |
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Spltoo . D
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Marilyn S. Sk élu d, Associatd\Justice

BethRobj S%SOCi e Justice \
9798

Hyfﬂd E. Eaton, Jr., ﬁociate Justice
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STATE OF VERMONT
YERMONT SUPREME COURT
JANUARY TERM, 2017

Order Promulgating Addition of Rule 4(f) to the Yermont Rules of Appellate Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby
ordered:

1. That Rule 4(f) of the Vermont Rules of Appellate Procedure be added to read as follows:
RULE 4. APPEAL AS OF RIGHT WHEN TAKEN
(f) Appeal by an Inmate Confined in an Institution.

(1) A notice of appeal filed by an inmate confined in an institution is timely if deposited
in the institution’s internal mailing system on or before the last day for filing. If an institution
has a system designed for legal mail, the inmate must use that system to receive the benefit of
this rule. Timely filing may be shown by a notarized statement accompanying the notice of
appeal stating the date the notice of appeal was deposited in the institution’s internal mailing
system. The notarized statement establishes a presumption that the notice of appeal was
deposited in the institution’s internal mailing system on the date shown in the statement. The
presumption may be rebutted by documentary or other evidence.

(2) If an inmate files the first notice of appeal under this Rule 4(f), the 14-day period
provided in Rule 4(a)(6) for another party to file a notice of appeal runs from the date when the
superior court dockets the first notice.

(3) Nothing in this rule precludes other evidence of timely filing such as a postmark or an
official date stamp showing the filing date of the document.

Reporter’s Notes—2017 Amendment

Rule 4(f) is adopted in response to the Supreme Court’s request in
- Inre Bruyette, 2016 VT 3,98, __ Vt. __, 136 A.3d 575 (per curiam),
that the Civil Rules Committee “propose appropriate amendments . . .
to facilitate application of” the prison mailbox rule in Vermont. The
rule is similar, but not identical, to F.R.A.P. 4(c)(1) as most recently
amended effective December 1, 2016. The Vermont rule provides
that deposit of a notice of appeal in the internal prison mailing system
can constitute timely filing and requires use of a prison “legal mail”
system if available. The rule also explicitly creates a rebuttable
presumption that the filing is timely if accompanied by a notarized
statement showing deposit in the institution’s internal mailing system
on or before the last day for filing. Paragraph (3) follows the federal
rule in allowing evidence of timely filing other than the notarized
statement. Unlike the federal rule, the rule does not require a



statement that postage has been or “is being” prepaid, nor does it give
the Court discretion to allow later filing of the notarized statement.

2. That this rule, as added, is prescribed and promulgated effective March 13, 2017. The
Reporter’s Notes are advisory.

3. That the Chief Justice is authorized to report this amendment to the General Assembly in
accordance with the provisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vermont, this 9™ day of January, 2017.




STATE OF VERMONT
VERMONT SUPREME COURT
FEBRUARY TERM, 2017

Order Promulgating Amendments to
Rule 30 of the Vermont Rules of Criminal Procedure and
Rule 51(b) of the Vermont Rules of Civil Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is
hereby ordered:

1. That Rule 30 of the Vermont Rules of Criminal Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 30. INSTRUCTIONS

(a) In General. At the close of the evidence or at such earlier time during the trial as
the court reasonably directs, any party may file written requests that the court instruct the
jury on the law as set forth in the requests. At the same time copies of such requests shall
must be furnished to adverse parties. The court shall must inform eounsel the parties of

its proposed instructions prierte-delivering thems, and include a copy of its proposed

instrictions in the record. The court must inform the parties of its action upon any
requests made prior to their arguments to the jury.

(b) Objections. All parties shall must have the opportunity to present objections to"
the instructions before their delivery. No party may assign as error any portion of the
charge or omission therefrom unless the party objects thereto on the record either at a
charge conference or before the jury retires to consider its verdict, stating distinctly the
matter to which objection is made and the ground of the objection. Opportunity shall
must be given to make the objection out of the hearing of the jury. The court shall must
give a written copy .of the instructions to the jury before it retires.

(c) Preservation of Objections. An objection made at a charge conference to an
instruction proposed by the court need not be repeated to be preserved. If any portion of
the charge read to the jury differs in substance from the last version approved by the court
on the record at the charge conference to which a party has objected in conformity with
this rule, the party must object to that portion of the charge before the jury retires in order
to preserve objection. A written copy of the version to Whlch the party has objected must

be included in the record.

Reporter’s Notes—2017 Amendment

Rule 30 is amended contemporaneously with an amendment of
V.R.C.P. 51(b) to clarify those circumstances in both criminal and
civil frials in which objections to proposed jury instructions fully
articulated at a charge conference may be preserved, without the
necessity for their reassertion after the court’s reading of the
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instructions and prior to the jury’s retirement for deliberations. The
amendment essentially shifts the objection process to the charge
conference, excepting the need for post-instruction objections in the
event that the court’s instructions as actually given differ from that
indicated on the record at the charge conference.

Rule 30 is reorganized into three separate paragraphs, and
subdivision (c) is added to clarify the circumstances under which an
objection to a jury instruction is sufficiently preserved. The
amendments are intended to address the circumstances in issue in
State v. Vuley, 2013 VT 9, 7 36-40, 193 Vt. 622, 70 A.3d 940, and
Straw v. Visiting Nursing Ass’n, 2013 VT 102, §§ 10-13, 195 Vi.
152, 86 A.3d 1016 (construing V.R.C.P. 51(b)), to clarify that while
an objection to an instruction must still be distinctly articulated with
the grounds thereof, the objection may be preserved if it is so
articulated in conformity with the rule at a charge conference so that
the court can fully appreciate the objection and consider whether
changes to the instructions are appropriate. Cf. State v. Kolibas, 2012
VT 37,94 10-12, 191 Vt. 474, 48 A.3d 610 (construing as sufficient
for preservation post-charge objections which briefly, but succinctly,
stated grounds thereof, where there had been “lengthy debate” at the
charge conference as to the instruction in issue). The amendments
address perceived problems under prior practice with unnecessary
delay, and extension of the time for commencement of deliberations,
in order for the court to receive and address lengthy and detailed

_repetition of prior objections to instructions that have already been

ruled upon.

The amendments do not obviate the need for fair and reasonable
articulation of specific objections to jury instructions, asserted
distinctly and stating the bases thereof. However, the amendments
contemplate that where the record of an objection to a jury instruction
is well developed, with distinct articulation at a charge conference in
the case, a lengthy repetition of the specific objection and its bases is
not required postcharge and predeliberation, provided that the
instructions as actually given do not differ from those approved by
the court as a result of the charge conference.

The amendments do not require reassertion of objections to
instructions given in the manner prescribed, unless the court’s
instruction as given does not comport with the particular language of
an instruction that has been indicated by the court in a precharge
ruling, or the court has omitted a particular instruction to the jury
altogether. Nor does the rule preclude assertion of objection to an
instruction the basis for which is first presented in the court’s
instructions as actually stated to the jury. In such circumstances,
preservation of objection would require full articulation of a party’s

2



R4

objection, distinctly and stating the bases thereof, postcharge, and
predeliberation, to provide the court with the opportunity to
reasonably address any claim of error.

In order to provide a clear record of the assertion of requests for
particular instructions, the court’s actions thereon, and objections
thereto, the amendments contemplate that the court will file for record
a copy of the original proposed instructions that are subject to review
at the charge conference, as well as a copy of the written instructions
actually read to the jury and provided to them for purposes of their
deliberations. It is often difficult to reasonably discern, and assess
upon review, transcript objections and argument as to proposed
instruction content of pages, paragraphs and lines referred to only by
those references, without examination of the documents in the hands
of the parties and the court at the pertinent time.

References to “shall” are generally amended to “must” consistent
with general restyling of the rules of procedure by the Court. The
change in terminology is stylistic rather than substantive.

2. That Rule 51(b) of the Vermont Rules of Civil Procedure be amended to read as
follows (new matter underlined; deleted matter struck through):

RULE 51 ARGUMENT OF-GGUNSEL INSTRUCTIONS TO JURY

(b) Instructlons to Jury; Objections. At the close of the ev1dence or at such earher
time during the trial as the court reasonably directs, any party may file written requests
that the court instruct the jury on the law as set forth in the requests. Prior to the parties’
arguments to the jury, the The court shallinform must provide eeunsel them with a copy
of its proposed jury instructions and include a copy in the record, inform them of'its
action upon the any requests prior-to-theirarguments-to-thejury, and give them the
opportunity to state any objections to the proposed instructions on the record out of the
hearing of the jury. The court, at is election, may instruct the jury before or after
argument, or both. No party may assign as error the giving or the failure to give an
instruction unless that party objects thereto either at a charge conference or before the
jury retires to consider its verdlct statmg dlstlncﬂy the matter Ob_] ected to and the grounds
of the objection. : :
thejury: An objection made ata char,qe conference to an instruction proposed bV the
court need not be repeated to be preserved. If any portion of the charge read to the jury
differs in substance from the last version approved by the court at the charge conference
to which the party has objected in conformity with this rule, the party must object to that
portion of the charge before the jury retires in order to preserve the objection. A written
copy of the version to which the party has objected must be included in the record.




Reporter’s Notes——2017 Amendment

Rule 51(b) is amended contemporaneously with an amendment of
V.R.Crt.P. 30 to clarify that, in both civil and criminal trials,
objections to proposed jury instructions fully articulated at a charge
conference may be preserved without the necessity for their
reassertion after the court’s reading of the instructions and prior to the
jury’s retirement for deliberations.

To facilitate the process, the court is required to give the parties a
copy of the proposed charge and to-include a copy in the record,
informing the parties of its action on any requested instructions. The
parties may then make objections to the instructions on the record at
the charge conference or otherwise before the jury retires.

The amendment does not obviate the need for fair and reasonable
articulation of specific objections to jury instructions, asserted
distinctly and stating the bases thereof. However, the amendment
contemplates that where the record of an objection to a jury
instruction is well developed, with distinct articulation at an earlier
juncture in the case, a lengthy repetition of the specific objection and
its bases is not required postcharge and predeliberation, provided that
the instructions as actually given do not differ in substance from those
approved by the court as a result of the charge conference.

The amendment does not require reassertion of objections to
instructions given in the manner that it prescribes unless the court’s
instruction as given does not comport with the particular language of
an instruction that has been indicated by the court in a precharge
ruling, or the court has omitted a particular instruction to the jury
altogether. Nor does the amended rule preclude assertion of an
objection to an instruction, the basis for which is first presented in the
court’s instructions as actually stated to the jury. In such
circumstances, preservation of the objection would require full
articulation of a party’s objection, distinctly stating the bases thereof,
postcharge, and predeliberation, to provide the court with the
opportunity to reasonably address any claim of error. A written copy
of the version objected to must be included in the record.

3. That these rules as amended are prescribed and promulgated effective
April 10, 2017. The Reporter’s Notes are advisory.

4. That the Chief Justice is authorized to report these amendments to the General
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended.



Dated in Chambers at Montpelier, Vermont this 6 day of February, 2017.

Paul L. Reiber, Chief Justice
A

| Ohara A
J ?}j D /I/ 7{ Associate Justice’

Marilyn S. Skoglund, Associate Justice
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}‘falqold E. Eaton, Jr./Associate Justice



PROPOSED

STATE OF VERMONT
VERMONT SUPREME COURT
TERM, 2017

Order Promulgating Amendment to Rule 5(h) of the Vermont Rules of Civil Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A § 1, it is hereby
ordered:

1. That Rule 5(h) of the Vermont Rules of Civil Procedure be amende
follows (new matter underlined; deleted matter struck through): &

(h) Certificate of Service. Every document filed w1th
requ1red by this rule to be served upon a party, must be acéi

e may issue an order (A) suspending the running of
or parties until the filing of a proper certificate of

larify an fnake uniform the procedures under it. In some clerks’
ffices it has been mterpreted to (1) require a separate form for each
tem-served, (2) require that the form be on a separate document from
the items it identifies, and (3) allow court staff to return filings that
lack a certificate, rather than accepting them and then having the
judge determine how to handle the absence. The amendment makes
clear that the certificate may be incorporated in the document filed or
be on a separate page and may embrace multiple documents. Further,
the amendments to paragraph (3) make clear that a document filed
without a certificate should be accepted for filing, subject to
compliance with the order of the judge concerning the filing of a
proper certificate.

1
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2. That this rule, as amended, is prescribed and promulgated effective
The Reporter’s Notes are advisory.

3. That the Chief Justice is authorized to report this amendment to the General Assembly in
accordance with the provisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vermont, this- day of , 2017.

Paul L. Reiber, Chief J stice

John A. Dooley;

2
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PROPOSED
STATE OF VERMONT
VERMONT SUPREME COURT
TERM, 2017

Order Promulgating Amendments of the Vermont Rules of Civil Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12
ordered:

it is hereby

These rules govern the procedure in the Civil and
and i in the J udlcral Bureau in all suits of a 01v11 nature Whe

(deleted matts truck through new matter underlined):

RULE 26. GENERAL PROVISIONS REGARDING DISCOVERY

* % %k %k ok kK

(b) Discovery Scope and Limits. Unless-otherwiseJimited-by-order-of a-superiorjudgein

Proposed Amendments to V.R.C.P. 1, 26, 34(b), 37(f) and 55(c} — Discovery Rules



ion, the amount in controversy, the parties’ relative
Grmatiohzthe parties® resources. the importance of the discovery in
resolving thefiSsues, and whetlr den or expense of the proposed discovery outweighs its

U
n within this scope of discovery need not be admissible in evidence to

as not reasonably accessible because of undue burden or cost. On motion to compel

discovery or for a protective order, the party from whom discovery is sought must show that
the information is not reasonably accessible because of undue burden or cost. If that showing
is made, the court may nonetheless order discovery from such sources if the requesting party

shows good cause, considering the limitations of Rule 26(b)(2)(B)(ii). The judge may specify

conditions for the discovery.

(B) Orders Limiting Frequency or Extent of Discovery. On motion or on its own, the

judge must limit the frequency or extent of discovery otherwise allowed by these rules if it

2
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determines that:

(i) the discovery sought is unreasonably cumulative or duplicative, or can be
obtained from some other source that is more convenient. less burdensome. or less

expensive;
(ii) the party seeking discovery has had ample opportunity to obtain the

information by discovery in the action; or

(iii) the proposed discovery is outside the scope perrrutte¢ v paragra
this rule. . A

(23) Insurance Agreemenits. ... .
% K %k ok ok %
(34) Trial Preparation: Materials.

(45) Trial Preparation: Experts.

(56) Claims of Privilege or }’r

e 1nqu1red mto or that the scope of the discovery be limited to certain matters; (5)
conducted with no one present except persons designated by the judge; (6) that
Ebeing sealed be opened only by order of the judge; (7) that a trade secret or
other confidential research, development, or commercial information not be disclosed or be
disclosed only in a designated way; (8) that the parties simultaneously file specified documents
or information enclosed in sealed envelopes to be opened as directed by the judge.

that discover:

If the motion for a protective order is denied in whole or in part, the judge may, on such
terms and conditions as are just, order that any party or person provide or permit discovery. The
provisions of Rule 37(a)(4) apply to the award of expenses incurred in relation to the motion.

3
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# %k %k ok ok ok

(D) Discovery Conference. At any time after commencement of an action the court may
direct the attorneys for the parties to appear before it for a conference on the subject of
discovery. The court shall do so upon motion by the attorney for any party if the motion
includes:

(1) A statement of the issues as they then appear;

which it should be produced;
(3) Any limitations proposed to be placed on discovery;

_ored information including the form or forms i 1n
) ﬁt claims of privilege or protection as trial-

fa paftgl who properly moves for a discovery conference to prompt
snce, the court may combine the discovery conference with a pretrial

* K % % % ok

Reporter’s Notes—2017 Amendment

Rule 26 is amended to adapt portions of amendments to
F.R.C.P. 26 effective December 1, 2015. See, generally, Federal
Advisory Committee’s Note to 2015 amendments of F.R.C.P. 26.

New Rule 26(b)(1) incorporates amended F.R.C.P. 26(b)(1)
verbatim, significantly redefining the scope of discovery under the
former Vermont rule. Discovery must now be relevant to any

4
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parties’ claim or defense, as opposed to being reasonably
calculated to lead to the discovery of admissible evidence. Now, if
information is otherwise within the scope of the rule, it “need not
be admissible in evidence to be discoverable.” A proportionality
requirement has been added, saying that discovery may now only
be obtained if it is “proportional to the needs of the case™ as
defined by five factors. These factors were added to the Federal
Rule by 1983 and 1993 amendments that were not adopted for

V.R.C.P. 26(b)(1).

New Rule 26(b)(2)(A) is carried forward from presg
26(b)(1) to which it was added by a 2009 amendment, -
incorporating what is now F.R.C.P. 26(b)(2)(B). F@Tn?ié‘r Rules
26(b)(2)-(5) are renumbered (3)-(6). Rule 26(c)( )
adopt the 2015 amendment to F.R.C.P. 26(c)(1)(B -

3E ()

protectlve order to address “the allocationzo

See Federal Advisory Committee’s Noté€
FR.CP. 26(c)(1)(B) Rule 26_@*1s same;

discovery plan 1nclude issu
information.

Joprwhom a request is served shall serve a written response within 30 days after
the service of th€ request, except that a defendant may serve a response within 45 days after
service of the summons and complaint upon that defendant. Any Superior Judge may allow a

shorter or longer time. %ewemeﬁhﬂﬁfatﬁvﬁkﬁespeeﬁe-&aehﬂ{emeﬁeategew%ha{

a O
- v

mfemf&'&ma—sféa&ng—the—feasens—fer—ebjee&en— For each 1tem or categorv, the response must either

state that inspection and related activities will be permitted as requested or state with specificity
the grounds for objecting to the request. including the reasons. An objection must state whether
any responsive materials are being withheld on the basis of that objection. If objection is made to

5
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part of an item or category, the objection must specify the part shall-be-speeified-and permit
inspection of the rest. The request being addressed shall be reproduced before the response. If
objection is made to the requested form or forms for producing electronically stored information
— or if no form was specified in the request — the responding party must state the form or forms it
intends to use. The party submitting the request may move for an order under Rule 37(a) with
respect to any objection to or other failure to respond to the request or any part thereof, or any
failure to permit inspection as requested.

Unless the parties otherwise agree, or the court otherwise orders:

(i-l) a party who produces documents for inspection shal

® % ok ok ok ok

(f) Fallure to Prewde Preserve Electronlcally Stored I—n—femat-}en or Other vadence

- If electromcallv stored or other ev1dence that
should have been preserved in the anticinahon or conduct of litigation is lost because a party

6
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failed to take reasonable steps to preserve it, and it cannot be restored or replaced through
additional discovery. the court, upon finding prejudice to another party from loss of the evidence,
may order measures no greater than necessary to cure the prejudice,

Reporter’s Notes—2017 Amendment

Rule 37(f) is amended to adapt portions of the amendments to
F.R.C.P. 37(e) effective December 1, 2015. The amendment is
broader than the federal rule, applying not only to electronicall
stored, but to “other evidence,” that should have been pr erved
In v1ew of th1$ greater breadth the present amendment Jeav

under Rule 60(b).

ﬂlnwumlm

.-=_Amendment

7. That the Chief Justice is authorized to report this amendment to the General Assembly
in accordance with the provisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vermont, this __ day of ,2017.
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Paul L. Reiber, Chief Justice

John A. Dooley, Associate Justice

Marilyn S. Skoglund, Associate Justice
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PROPOSED

STATE OF YERMONT
VERMONT SUPREME COURT
TERM, 2017

Order Promulgating Amendment of Rule 26(b) of the Vermont Rules of Civil Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V A § 1, it is hereby

ordered;

1. That Rule 26(b) of the Vermont Rules of Civil Procedure be amended tread asy

&a/ S
(deleted matter struck though; new matter underlined): - 4

(b) Discovery Scope and Limits. Unless otherwise li
accordance with these rules, the scope of discovery i

z>>

#8 compel difcovery or for a protective order, the party from whom discovery is
st show that the information is not reasonably accessible because of undue burden

or cost. i
sources if
paragraph. Phe court may specify conditions for the discovery.

(C) The frequency or extent of use of the discovery methods set forth in subdivision
(a) shall be limited by a Superior Judge if it is determined that: (i) the discovery sought is
unreasonably cumulative or duplicative, or is obtainable from some other source that is more
convenient, less burdensome, or less expensive; (ii) the party seeking discovery has had
ample opportunity by discovery in the action to obtain the information sought; or (iii) the
discovery is unduly burdensome or expensive, taking into account the needs of the case, the

Praoposed V.R.C.P. 26(b)




amount in controversy, limitations on the parties’ resources, and the importance of the issue
at stake in the litigation. The Superior Judge may act upon the Superior Judge’s own
initiative after reasonable notice or pursuant to a motion under subdivision (c).

(2) Insurance Agreements. A party may obtain discovery of the existence and contents of
any insurance agreement under which any person carrying on an insurance business may be
liable to satisfy part or all of a judgment which may be entered in the action or to indemnify or
reimburse for payments made to satisfy the judgment. Information concerning the insurance
agreement is not by reason of disclosure admissible in evidence at trial. For yreiqu oses of this

{1 % the er party’s

attorney, consultant surety, 1ndemn1tor insurer, or agen; fu ’f”‘* upe} jg@qﬁ’i‘

G

sparation of the party s case

conclusions, op1n10ns or legal theories of an § 9 her representative of a party
concerning the litigation. ‘ 7 .

(B) Previous Statements. A8y @ptain without the required showing a
statement concerning the action @i hatter previously made by that party. Upon
request, a person not a party,na Nithet i
the action or its subject mftter |

identity of any witness 1t may use at tr1a1 to present expert testlmonv under Vermont

Rules of Ev1dence 702 703 or 705 te—s%&te—the—s&bjeet—maﬁer—eﬂ%eh-ﬂae—e*peﬁ—rs

comply with subparagraphs ( 11) or ( 111) as am)ropnate

2
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(i1) Unless otherwise stipulated or ordered by the court, if the expert witness is

one

who will not testify from personal knowledge as to any fact in issue in the

case, and
who is retained or specially employed to provide expert testimony in the

case, or
whose duties as an employee of the party involve givin

pert testimon

and reasons for those opinions: 3
»f‘ H . .
the facts or data considered by the w1tness in ’“a ing thefopinions;

any exhibits that will be used to summani&or s E?'jo oI air opinions;

QeI IO

the witness’s qualifications 1nc1ud1na hsLszall pub 1cat10ns authored in
the previous 10 vears;

@ v) A party may depose any person who has been identified in an answer to an

interrogatory posed pursuant to subparagraph (A)(1) as an expert whose opinions may be
presented at trial. If a report from the expert is required by subparagraph (A)(ii), the

report must be produced in advance of the deposition.

Gt vi) A party may obtain by request for production or subpoena any final written
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may-be-presented-at-frial has been disclosed pursuant to subparagraph (A)(iii), as well as

any exhibits that will be used to summarize or support the expert’s opinions.

(B) Trial-Preparation Protection for Draft Disclosures and Certain Reports. Rule
26(b)(3) protects drafts of any disclosure of an expert that is required or prepared under
subparagraph (A)@) and drafts of any report prepared by such an expert, regardless of the
form in which the draft is recorded.

© Trial-Preparation Protection for Communications Between a Barty’s Attorney and

(ii) identify facts or data that the party’s attorney pro i
considered in forming the opinions to be expressed; or
(iif) identify assumptions that the party’s attornes

ow1ng of exceptional
seekmg discovery to obtain facts

ing to discovery under this paragraph (4);

(A)(i) a reasonable fee fof in
< er subparagraph (D) of this paragraph the

and (ii) with respect o dis :

&
SHR

nature of thg"fdocuments, communications, or things not produced or disclosed in a manner
that, without revealing information itself privileged or protected, will enable other parties to
assess the applicability of the privilege or protection.

(B) Information Produced. If information is produced in discovery that is subject to a
claim of privilege or of protection as trial preparation-material, the party making the claim
may notify any party that received the information of the claim and the basis for it. After
being notified, a party must promptly return, sequester, or destroy the specified information
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and any copies it has and may not use or disclose the information until the claim is resolved.
A receiving party may promptly present the information to the court under seal for a
determination of the claim. If the receiving party disclosed the information before being
notified, it must take reasonable steps to retrieve it. The producing party must preserve the
information until the claim is resolved.

Reporter's Notes—2017 Amendment

Rule 26(b) is amended to clarify its provisions and bring 1]
more closely in line with comparable provisions of the Federal
of Civil Procedure. Rules 26(b)(1)-(3) are amended to make thgs®
numbering of their provisions clearer and consistent with the
remainder of the rule.

disclosure requirement extends to all opinion Wi
testifying as experts under V.R.E. 702, 703, id 7€

580 582, 776 A.2d 376, 379 (200
“event” witness should be tieate
ordinary witness.

eld¢are now commonly used in most
2004 Amendments of V.R.E. 701-
558 A.2d 38 (1995), following

Whairness. Since “event” witnesses will invariably be
alled at tridl, their expertise and the basis of their opinions should
be routinely dlsclosed in response to initial interrogatories.

Obparagraphs (A)(ii) and (iii) establish different requirements for
bitevent and other expert witnesses.

Note that the rule applies only to the use of the discovery
methods provided in V.R.C.P. 26-36 and is silent on the availability
or propriety of other means of obtaining information or
documentation, such as investigation or informal inquiry. See
Schmitt v. Lalancette, 2003 VT 24, § 12, 175 Vt. 284, 830 A.2d 16
(nothing in Rule 26(c) implies that courts have authority to prevent a
party to litigation from conducting its own private investigation to
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identify witnesses or obtain desired information, without relying
upon formal discovery).Thus, the amended rule does not preclude
informal communication by a lawyer with an event witness in the
course of investigation. Federal case law, however, generally
prohibits such communication with a retained or employed expert,
whether because implied from the structure and intent of Federal
Rule 26 or prohibited by the Rules of Professional Conduct. See 6
Moore's Federal Practice Civil § 26.80[4]. Common—law work

perm1ss1on of counsel would clearly be precluded by V.R.Pr.C. 422
See Baisley v. Missisquoi Cemetery Ass'n, 167 Vt. 473, 480, 708

in language adopted from F.R.C.P. 26(a)(2) B0

who may be both a fact witness ._;,e» ; ,g_?
dlsclosed Note that under both prffvisions ¢ A )

: v) and (v1) make clear the
ions and requests for production or

,2017.

Paul L. Reiber, Chief Justice

John A. Dooley, Associate Justice

Proposed V.R.C.P. 26(b)




Proposed V.R.C.P. 26(b)

Marilyn S. Skoglund, Associate Justice

Beth Robinson, Associate Justice




PROPOSED
STATE OF VERMONT
YERMONTSUPREME COURT
TERM, 2017

Order Promulgating Amendments to the Vermont Rules of Appellate Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37 and 12 V.S.A. § 1, it is hereby
ordered:

1. That Rule 3(e) of the Vermont Rules of Appellate Procedur
(new matter underlined; deleted matter struck through):

i paragraph (2) the notice of appeal required by Rule 3 must be
lerk ‘within 30 days after entry of the judgment or order appealed

the judgment or or: der, but in a criminal case resulting in a sentence of life imprisonment—where
the defendant has not waived appeal—the State may filea notlce of appeal within 30 days of the
judgment entry date.

# % ok % ok %k

(b) Tolling. If a party timely files in the superior court any of the motions referenced below,
the full time for appeal begins to run for all parties from the entry of an order disposing of the
last remaining motion:
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* ok ok ok ok %k

(7) granting or denying a motion for relief under V.R.C.P. 60 if the motion is filed no later
than 10 28 days after the entry of judgment. If, however, the order is one denying a motion under
V.R.C.P. 60(b) for relief from a default judgment, the motion need only be timely under that rule;

# sk ok ok ok ok
(c) Reopening the Time To File an Appeal Based on Lack of Notice. In a civil action, the

superior court may, upon motion, reopen the time to file an appeal for 14.days after the date when
its order to reopen is entered if:

(1) the reopening motion is filed within 90 days of entry: ,
within 7 14 days of receipt of notice of the judgment or ordér;*whichever

3. That Rule 5(b)’of the Vermont Rules of Appellate Procedure be amended to read as follows
(new matter underlined; deleted matter struck through):
RULE 5. APPEALS BEFORE FINAL JUDGMENT
(b) Appeal of Interlocutory Order by Permission.

% ok ok ok ook

(5) Timing of Motion and Content of Order.

Proposed Appellate Day is a Day
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(A) The motion must be filed within 1@ 14 days after entry of the order or ruling
appealed from, but the State’s motion in a criminal action must be filed within 7 days after the
decision, judgment, or order appealed from.

* sk ok ok ok ok

(7) Permission To Appeal Denied.

(A) If the superior court denies the request for permission t
may, within 10 14 days after entry of the order of denial, file the:
with a statement containing: '

peal, the moving party
the Supreme Court

& % ok ok ok ok

order or ruling appealed from.

ok ok ok ok ok

(b) Motion for Permission Denied.

* %k ok ok ok ok

(2) If the motion is denied, the moving party may, within 48 14 days after entry of the
denial, file the motion in the Supreme Court with a statement containing:
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ok ok ok ok ook

(4) Within 5 14 days after service of the motion, an adverse party may file and serve an
answer in opposition to the motion.

& % & %k %k ok

Reporter’s Notes—2017 Amendment

Rules 5.1(a)(2) and 5(b)(2) and (4) are amended to conform
their 5-day and 10-day time periods to the simultane

perm1ssmn to appeal with the cle1k
der to be appealed from. The '
to the extent provided, and for the

* ok ok ok ok ok

answer in opposition to the motion.

® ok ook ok ok ok

(b) Appeals from Final Judgment Based on Supreme Court Permission.

& ok ok ok ok

(2) The request for permission must be filed within 10 14 days of the date of the entry of
the judgment or order to be appealed from, except that the running of the time for filing a request
for permission is terminated to the extent provided, and for the grounds stated, in Rule 4.
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¥ ok ok ok ook ok

(10) If the Supreme Court grants permission:

ook ok ok ok

(B) the appellant must pay to the superior court clerk the entry fee required under 32
V.S.A. § 1431 within 10 14 days after the decision is entered in the superior court; and

% %k ok ok ok ok

Procedure be amended to 1ead as follows (
through):

(b) Transcript.
(1) Appellant’s

transcript is necessary
recording if paragraph

contendere to the underlymg charge, the superior court clerk must, within 40 14 days of the entry
of judgment, order from a Court-approved transcription service a complete transcript of the
proceedings.

(5) Appellee’s Responsibility. If the appellee deems a transcript of other parts of the
proceedings necessary, the appellee must, within 18 14 days after service of the appellant’s
transcript order and docketing statement, file and serve a designation of additional parts to be
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included. If, within 48 14 days after service of that designation, the appellant has not ordered
those parts, the appellee may, within the following +0 14 days, either order the parts at the
appellee’s own expense or request a prehearing conference.

® ok ok ok ok ok

(d) When the Transcript Is Unavailable. If a transcript is unavailable, the appellant may
prepare a statement of the evidence from the best available means, including the appellant’s
recollection. The statement must be served on the appellee, who may serve objections or
proposed amendments within +6 14 days after being served The staterii ‘and any objections or

forward any entry; fee, and the record on appeal, including necessary exhibits, but not including
the transcript, to thé;Supreme Court, unless the time is shortened or extended under Rule 11(d).
When the superior court clerk receives a statement to be filed under Rule 10(c) or (d), the superior
court clerk must forward that statement to the Supreme Court clerk.

* %k ok ok ok ok

Reporter’s Notes—2017 Amendment

Rules 11(a)(2) and (b)(1) are amended to conform their 14-day
time periods to the simultaneous amendment of V.R.C.P. 6(a).
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8. That Rule 26 of the Vermont Rules of Appellate Procedure be amended to read as follows
(new matter underlined; deleted matter struck through):

RULE 26. COMPUTING AND EXTENDING TIME

(a) Computing Time. V.R.C.P. 6(a) governs the computation of any period of time
prescribed by these rules, by any applicable statute, or by court order.

expires. But the Court may not extend the time for filing:

(1) a notice of appeal or a motion for permission to®
by law or by these rules; or

(2) materials in appeals under Chapters 51
circumstances.

(A) tice of appeal or a request for permission to appeal; or
®B) mateli::;ds in appeals in proceedings under Chapters 51 and 53 of Title 33.

(2) The stipulation must be signed by all counsel of record and must set forth in clear and
specific terms: '

(A) the period being extended;

(B) the date to which the period is extended; and
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(C) the reason for the extension.
(3) Filing procedure.

(A) If filed before the record on appeal is sent to the Supreme Court, the stipulation
must be filed with the superior court clerk.

_ (B) If filed after the record on appeal is sent to the Supreme Court, the stipulation must
be filed with the Supreme Court clerk.

(e) Stipulations Limited. No stipulated extension of time ma
or 21 days for appellee. Only one Rule 26(d) extension may be fil
printed case and the appellee's brief.

be amended to read as

10. That Rule 28(1) of the Vermont Rules of Appellate Procedure be amended to read as
follows (new matter underlined; deleted matter struck through):

RULE 28. BRIEFS
(i) Length of Briefs.

Proposed Appellate Day is a Day



(2) A request for permission to exceed these limits must specify the number of additional
words requested, and must be filed no later than 5 7 days before the filing deadline for the brief
involved.

Reporter’s Notes—2017 Amendment

Rule 28(1)(2) is amended to conform its 5-day time period to the
simultaneous amendment of V.R.C.P. 6(a).

11. That Rule 31(a)(3) of the Vermont Rules of Appellate Procedure;be. amended to read as
follows (new matter underlined; deleted matter struck through):

RULE 31. SERVING AND FILING 1

(a) Filing Deadlines.

(3) Reply Brief. The appellant may e
service of the appellee’s brief. In a case Wi;;

% % % ok ok %

(2) Argumentiby Video Conference. Parties may present oral argument either in person or
by video conference. Parties intending to present oral argument by video conference must notify
the Court no later than three-business 7 days before the scheduled argument date.

® %k ok ok ok ok

(3) Argument by Telephone. Incarcerated parties may present oral argument by telephone
as long as the telephone conference can be arranged at the place of incarceration. Incarcerated
parties must notify the Court no later than three business days before the scheduled argument
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date. Other parties may present oral argument by telephone with the Court’s permission, which
must be requested at least three-business 7 days before the scheduled argument date.

& ok ok ok %k %
Reporter’s Notes—2017 Amendment

Rules 33.1(b)(2) and (3) are amended to conform their 3-day time
periods to the simultaneous amendment of V.R.C.P. 6(a)

_: men&ed to conform their 7-day and IO—day
taneous amendment of V.R.C.P. 6(a).

* ok ok ok ok ok

(3) The Court will not consider a motion to withdraw until the clerk has given notice to
the party of the motion with either the date and time of hearing thereon, or at least # 14 days to
file a written response to the motion.

Proposed Appellate Day is a Day
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Reporter’s Notes—2017 Amendment
Rule 45.1(e)(3) is amended to conform its 7-day time period to

the simultaneous amendment of V.R.C.P. 6(a).

15. That these rules and forms, as added or amended, are prescribed and promulgated
effective . The Reporter's Notes are advisory.

16. That the Chief Justice is authorized to report these amendme:
in accordance with the provisions of 12 V.S.A. § 1, as amended.

‘General Assembly

Dated in Chambers at Montpelier, Vermont, this da;

Harold E. Eaton, Jr., Associate Justice

Kaién R. Carroll, Associate Justice

Proposed Appellate Day is a Day
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PROPOSED

STATE OF VERMONT
VERMONT SUPREME COURT
TERM, 2017

ORDER PROMULGATING AMENDMENTS TO THE
VERMONT RULES OF CIVIL PROCEDURE AND
THE APPENDIX OF FORMS

hereby ordered:

1. That Rule 3 of the Vermont Rules of Civil Procedure
matter underlined; deleted matter struck through):

is not to be made, or
ce of a summons and

goods are not to be replevied, an acti
complaint. When an action is comm'

ice is not‘tlmely made or the complaint is not timely
1nclud1ng motlon of the court pursuant to Rule

2. That Rulés 4(g)(3) and 4(1)(3)(F) of the Vermont Rules of Civil Procedure be amended to

read as follows (new:matter underlined; deleted matter struck through):

RULE 4. PROCESS

(g) Service by Publication.

* %k ok ok ko

(3) Time of Publication; When Service Complete. The first publication of the summons
shall be made within 28 2] days after the order is granted. Service by publication is complete on

1
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the twenty—frst twenty-second day after the first publication. The plaintiff shall file with the court
an affidavit that publication has been made.

d % ok & k%

() Waiver of Service; Duty to Save Costs of Service; Request to Waive.

£ B R

(3) Method. The notice and request given under this subdivisi

L I O 3K 3

:thod of service feasible for timely
the case of a defendant outside any

% ok ok ok ok ok

(2) Except as provided in paragraphs (3) and (4) of this subdivision, an order of approval
may be issued only upon motion after five 7 days’ notice to the defendant, or on such shorter
notice as the judge may prescribe for good cause shown, and upon hearing and a finding by the
court that there is a reasonable likelihood that the plaintiff will recover judgment, including
interest and costs, in an amount equal to or greater than the amount of the attachment over and
above any liability insurance, bond, or other security shown by the defendant to be available to
satisfy the judgment. The motion shall be filed with the complaint and shall be supported by an
affidavit or affidavits meeting the requirements set forth in subdivision (i) of this rule. The motion

2
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and affidavit or affidavits, together with the notice of hearing thereon, shall be served upon the
defendant in the manner provided in Rule 4 at the same time that the summons and complaint are

served upon the defendant.

Reporter’s Notes—2017 Amendment

Rule 4.1(b)(2) is amended to extend its 5-day time period to 7
days consistent with the simultaneous “day is a day” amendments to
V.R.CP.6.

4. That Rule 4.2(j)(3) of the Vermont Rules of Civil Procedure*
follows (new matter underlined; deleted matter struck through)

RULE 4.2. TRUSTEE PROCESS

(3) Trustee Process Against Earnings.

or trustee process
unpaid, and the source

ebtor against whom judgment was
ule 4. Service shall be completed at least fourteen
clerk The trustee shall appear at the hearing or

serve them and the mot1
issued by default in the ',

5. That Rules 6(a), (b), (d), and (e) of the Vermont Rules of Civil Procedure be amended. to
read as follows (new matter underlined; deleted matter struck through):

RULE 6. TIME
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Computing Time. The following rules apply in computing
these rules, in any court order, or in any applicable statute that does®
computing time,

(1) Period Stated in Days or a Longer Unit. When th
unit of time: .

(A) begin counting immediatel
period; '

ron

suntil the same time on the next day that is not a Saturday. Sunday,

of'léeal holiday.

sssibility ofﬁz‘e Clerk’s Office. Unless the court orders otherwise, if the clerk’s
office or the cout: ’s electronic filing system is inaccessible:

(A) on th€'last day for filing under Rule 6(a)(1), then the time for filing is extended to

the first accessible day that is not a Saturday, Sunday. or state or federal legal holiday: or

(B) during the last hour for filing under Rule 6(a)(2). then the time for filing is extended

to the same time on the first accessible day that is not a Saturday, Sunday. or state or federal
legal holiday.

(4) “Last Day” Defined. Unless a different time is set by a statute or court order, the last
day ends:
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(A) for electronic filing, at midnight in the court’s time zone: and
(B) for filing by other means. when the clerk’s office is scheduled to close.

(%) “Next Day” Defined. The “next day” is determined by _continuing to count forward

when the period is measured after an event and backward when measured before an event.

(6) Buszness Day” Defined. A “busmess day” is a day that is not a Saturday, Sunday, or
state or federal legal holiday, S5

(b) Enlargement When by these rules or by a notlce given, thereun er or by otder of court an

a previous order, or (2) upon motion made after the
act to be done where the failure to act was the result 0]
the time for taking any action under Rule-68(b);.ex

explra ion‘ofa term of court in no way affects the
eeding in any civil action which has been pending

wise provided in Rules 56{e)(b) and 59(c) opposing
days before the hearing, unless the court permits

act within a specified time after service and service is made under Rule 5(b)(2). (3), or (4). 3

days are added after the period would otherwise expire under Rule 6(a).
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Reporter’s Notes—2017 Amendment

Rule 6(a) is amended to adopt the “day is a day” rule, a
simplified method of computing time periods, by incorporating, with
‘minor changes, the language of a 2009 amendment to Rule 6(a) of the
Federal Rules of Civil Procedure. The amendment serves the purposes
of both achieving simplicity and maintaining uniformity w1th the
federal practice. By simultaneous amendment, the time
these and all other procedural rules promulgated by th

computation method does not apply wi
specific method for computing )

.....

'klng cledr that the test of whether a statute is “applicable” under
R.C.P. 6(a). is whether the statute concerns matters to which the

les of Civil Procedure apply under V.R.C.P. 1. In Allen v.

loyment Security Board, 133 Vt. 166, 168 (1975), affirming the
Board?s dismissal of two appeals as untimely under applicable
statutory provisions, the Court stated, “The scope of the Rules of Civil
Procedure is clearly defined in V.R.C.P. 1. They govern procedure ‘in
the Superior Court in all suits of a civil nature’ as well as causes
transferred from District Court and appeals to the Superior Court, with
stated exceptions. Clearly they do not apply to the cases here in issue.”
Appellant had argued that the statutory provisions should incorporate
former V.R.C.P. 6(a) extending time periods that ended on weekends
or holidays and former V.R.C.P. 6(e) adding time after service by

6
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mail. In State v. Hanlon, 164 Vt. 125, 128 (1995), the Court found the
State’s appeal timely, holding that the provision of 13 V.S.A.

§ 7403(e) establishing a time period for the State to file an appeal in a
criminal matter was an “applicable statute” under V.R.C.P. 6(a),
incorporated in V.R.A.P. 26(a); thus, the statutory time period could
be extended by the weekend and holiday provisions of the rule as it
then stood.

The Federal Advisory Committee’s Notes provide a helpful
further explanation of the change:

days. Intermediate Saturdays, Sundays,
were included in computing th

excluded in computing the shorfer pe
6(a) thus made computing
complicated and led
example, a 10-day peri

IO-day period
day period..

S tem unag 1lable on the last day or the day to which the period has
ofe n extendéd;zthe deadline falls on the next accessible or available
day. Note that “act, event, or default” has been changed in the
aménded rule to “event” for brevity and simplicity. The change is not
intendéd as a change in meaning.

Periods of less than 11 days in other provisions of the rules
would be shortened by the inclusion of intermediate Saturdays,
Sundays, and legal holidays. Accordingly, shorter time periods in other
rules are being extended by simultaneous amendments, generally
following guidelines stated in the Federal Advisory Committee’s
Notes:
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Most of the 10-day periods were adjusted to meet the
change in computation method by setting 14 days as the
new period. A 14-day period corresponds to the most
frequent result of a 10-day period under the former
computation method—two Saturdays and two Sundays
were excluded, giving 14 days in all. A 14-day period has
an additional advantage. The final day falls on the same day
of the week as the event that triggered the period—the 14th
day after a Monday, for example is a Monday, This

periods to replace some of the periods set at*
days, and 21-day periods to replace 20-day:

for convenience. Thus, 5 days becomés
7. Ten and 15 days become
21. Several 10-day time periods wereie

' --..: der'éil*Rilles, have
the “multiple of

days before an event, and the twenty-first day falls on Saturday,
September 1, then the filing is due on Friday, August 31. If the clerk’s
office is inaccessible on August 31, then [the rule] extends the filing
deadline forward to the next accessible day that is not a Saturday,
Sunday, or legal holiday—no later than Tuesday, September 4.

In either the “after” or “before” situation, if the clerk’s office were
inaccessible on Tuesday, September 4, the extension would continue
until the office was accessible.
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Rule 6(a)(6) is added consistent with Act  of 2017 discussed
above to make clear that an applicable statute, or another provision of
these or other court procedural rules, computing a time period in
“business days” creates an exception to the “day is a day” counting
method generally made applicable by Rule 6(a)(1): Intermediate
Saturdays, Sundays, and state or federal legal holidays will not be
counted in computing a period specified to be in “business days
contrary to the practice specified by Rule 6(a)(1) for ¢
periods not so labeled.

Rules 6(b) and (d) are amended in minor
other amendments. The one-day time perio
of opposing affidavits on motions is change
with F.R.C.P. 6(c)(2).

required under Rule 5 (b)(4
December 1, 2016, t
servme because a

& % ok ok ok ok

(4) When a moving party wishes to request an opportunity to present evidence pursuant to
Rule 78(b), that request shall be submitted with the motion to which it applies or within five-7 days
of service of the memorandum in opposition. Where this rule requires a motion to be in writing, the
request for an opportunity to present evidence shall be in writing. The request for an opportunity to
present evidence shall include a statement of the evidence which the party wishes to offer.
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Reporter’s Notes—2017 Amendment

Rule 7(b)(4) is amended to extend its 5-day time period to 7 days
consistent with the simultaneous “day is a day” amendments to
V.R.CP.6.

7. That Rule 12 of the Vermont Rules of Civil Procedure be amended to read as follows (new
matter underlined; deleted matter struck thirough):

RULE 12. DEFENSES AND OBJECTIONS—WHEN AND{HOW PRESE]
PLEADINGS OR MOTION—MOTION FOR JUDGMENT‘ON THE PEEADINGS

(2) When Presented.
(1) A defendant shall serve an answer
(A) within 20 21 days afte.r being
Rule 4(d) or 4(g), and provided that a dfe
outside the continental United States or €aj

days after such service; or
®B) 1f serv1ce of the s s

‘A):ifthe court déhies the motion or postpones its disposition until the trial on the
merits, thérgsponsive pleading shall be served within 48 14 days after notice of the court’s
action; or

B)if the:gourt grants a motion for a more definite statement the responsive pleading

shall be served within 10 14 days after the service of the more definite statement.

% % ok ok k%

(e) Motion for More Definite Statement. If a pleading to which a responsive pleading is
permitted is so vague or ambiguous that a party cannot reasonably be required to frame a
responsive pleading, the party may move for a more definite statement before interposing a
responsive pleading. The motion shall point out the defects complained of and the details desired.

10
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If the motion is granted and the order of the court is not obeyed within 16 14 days after notice of
the order or within such other time as the court may fix, the court may strike the pleading to
which the motion was directed or make such order as it deems just.

(D Motion to Strike. Upon motion made by a party before responding to a pleading or, if no
responsive pleading is permitted by these rules, upon motion made by a party within 20 21 days
after the service of the pleading upon the party or upon the court’s own initiative at any time, the
court may order stricken from any pleading any insufficient defense or any redundant, immaterial,

impertinent, or scandalous matter.

Rk ok ok ok %

time periods to 14, 21, and 49 days c y
“day is a day” amendments to V.R.C

§ 327:237(b)(3) (effective July 1, 2010).

9. That Rule 15(a) of the Vermont Rules of Civil Procedure be amended to read as follows
(new matter underlined; deleted matter struck through):

RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS

(a) Amendments. A party may amend the party’s pleading once as a matter of course at any
time before a responsive pleading is served or, if the pleading is one to which no responsive

11
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pleading is permitted and the action has not been placed upon the trial calendar, the party may so
amend it at any time within 20 21 days after it is served. Otherwise a party may amend the party’s
pleading only by leave of court or by written consent of the adverse party; and leave shall be freely
given when justice so requires. A party shall plead in response to an amended pleading within the
time remaining for response to the original pleading or within 16 14 days after service of the
amended pleading, whichever period may be the longer, unless the court otherwise orders.

Reporter’s Notes—2017 Amendment

“Shall advise the Presiding
f’such notification. If the

Presiding Judge shall forthwith notify the
Judoe of approval or disapproval as soon

sunless all parties consent otherwise, be assigned for trial to commence
t least 30 days after the conclusion of the first pretrial conference Notification

Reporter’s Notes—2017 Amendment

Rule 16.1(b) is amended to change its 10-day and two-week time
periods to 14 days consistent with the simultaneous “day is a day”
amendments to V.R.C.P. 6.

11. That Rule 17(c) of the Vermont Rules of Civil Procedure be amended to read as follows
(new matter underlined; deleted matter struck through):
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RULE 17. PARTIES PLAINTIFF AND DEFENDANT; CAPACITY

(c) Subrogated Insurance Claims. No claim or counterclaim shall be asserted on behalf of an
insurer in the name of the assured for damages resulting from alleged wrongful acts, claimed by
right of subrogation or assignment, unless at least 10 14 days prior to asserting such claim the
insurer gives notice in writing to the assured of its intention to do so. Such notice shall be served in
the manner provided for service of summons in Rule 4 or by registered or certified mail, return
receipt requested, with instructions to deliver to addressee only. There shall be attached to the
pleading asserting such subrogation claim a copy of the notice together with either the retum of the
person making the service or the return receipt. If the assured or any pyai ',ng in the assured’s
right desires to assert a claim arising out of the same transaction or: ;the, assured or
party shall notify the insurer or its attorney in writing within 10:14 days:after receipf:of such
notice.

Reporter’s Notes—20

Rule 17(c) is amended to extend i
days consistent with the simu
V.R.CP.6.

discretion permit an appeal from an order of the
certlﬁcauon under this rule if apphcatlon is made

(new matter underhned; deleted matter struck through):

RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY

(f) Discovery Conference. At any time after commencement of an action the court may direct
the attorneys for the parties to appear before it for a conference on the subject of discovery. The
court shall do so upon motion by the attorney for any party if the motion includes:

* %k ok ok ok ok
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Each party and each party’s attorney are is under a duty to participate in good faith in the
framing of a discovery plan if a plan is proposed by the attorney for any party. Notice of the
motion shall be-served on all parties. Objections or additions to matters set forth in the motion
shall be filed not later than 15 14 days after service of the motion.

* % % % % %k

Reporter’s Notes—2017 Amendment

V.R.CP. 6.

14. That Rule 27(a)(2) of the Vermont Rules of Cjyi
(new matter underlined; deleted matter struck through

RULE 27. DISCOVERY BEFQ

(2) Before Action.

in Rule 4(d), (e), or (k), for service of summons; but if
de upon any expected adverse party named in the

Reporter s Notes—2017 Amendment

Riile 27(2)(2) is amended to extend its 20-day time period to 21

days consistent with the simultaneous “day is a day” amendments to
V.R.CP. 6.

15. That Rules 30(b)(1) and (5) of the Vermont Rules of Civil Procedure be amended to
read as follows (new matter underlined; deleted matter struck through):
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RULE 30. DEPOSITIONS UPON ORAL EXAMINATION

(b) Notice of Examination: General Requirements; Special Notice; Method of
Recording; Production of Documents and Things; Deposition of Organization; Deposition
by Telephone.

(1) A party desiring to take the deposition of any person upon oral examination shall give
notlce 1n wrltlng to every | other party to the action at least feen 14 days before the time of taking the

general description sufficient to identify the person or the
person belongs Ifa subpoena duces tecum is to be served

sition shall‘ 1ot 'be entitled to inspect the matenals
dge. The party taking the deposition may move at

except pursuant to an orj
spect to any objection to the request or any part

any time for an order urid
thereof, or any faj

isia day” a;:"‘ endments to V.R.C.P. 6.

16. That.R - 32(d)(3)(C) of the Vermont Rules of Civil Procedure be amended to read as
follows (new mattex underlined; deleted matter struck through):

RULIE': 32. USE OF DEPOSITIONS IN COURT PROCEEDINGS

(d) Effect of Errors and Irregularities in Depositions.

ok ok ok ok ok
(3) 4s to Taking of Deposition.
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(C) Objections to the form of written questions submitted under Rule 31 are waived
unless served in writing upon the party propounding them within the time allowed for serving
the succeeding cross or other questions and within fisre 7 days after service of the last

questions authorized.

Reporter’s Notes—2017 Amendment

Rule 32(d)(3)(C) is amended to extend its 5-day ti
days consistent with the simultaneous “day is a day’
V.R.C.P. 6.

17. That Rule 33(a) of the Vermont Rules of Civil Pro
follows (new matter underlined; deleted matter strucks: through)

court, be served upon the plainﬁ‘
'with or after service of tho

ection to r':other failure to answer an interrogatory.

respect to any

Reporter’s Notes—2017 Amendment

Rule 33(a) is amended to change its 45-day time period to 42
days consistent with the simultaneous “day is a day” amendments to
V.R.CP.6.

18. That Rule 34(b) of the Vermont Rules of Civil Procedure be amended to read as follows
(new matter underlined; deleted matter struck through):
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RULE 34. PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY UPON LAND
FOR INSPECTION AND OTHER PURPOSES

(b) Procedure. The request may, without leave of court, be served upon the plaintiff after
commencement of the action and upon any other party with or after service of the summons and
complaint upon that party. The request shall set forth the items to be inspected either by
individual item or by category, and describe each item and category with reasonable particularity.
The request shall specify a reasonable time, place, and manner of making the inspection and
performing the related acts. The request may specify the form or forms in which electronically
stored information is to be produced.

The party upon whom a request is served shall serve a written,
the service of the request, except that a defendant may serve 4
service of the summons and complaint upon that defendant :
shorter or longer time. .

n only, of the truth of any matters within the scope
elate to statements or opinions of fact or of the

be served uponithe plamtlff after commencement of the action and upon any other party with or
after service of the;summons and complaint upon that party.

Each matter of which an admission is requested shall be separately set forth. The matter is
admitted unless, within 30 days after service of the request, or within such shorter or longer time
as a Superior Judge may allow, the party to whom the request is directed serves upon the party
requesting the admission a written answer or objection addressed to the matter, signed by the party
or by the party’s attorney, but, unless the judge shortens the time, a defendant shall not be required
to serve answers or objections before the expiration of 45 42 days after service of the summons
and complaint upon that defendant. . . .
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Reporter’s Notes—2017 Amendment

Rule 36(a) is amended to change its 45-day time period to 42
days consistent with the simultaneous “day is a day” amendments to
V.R.C.P. 6.

20. That Rules 38(b) and (c) of the Vermont Rules of Civil Procedure be amended to read as
follows (new matter underlined; deleted matter struck through): :

RULE 38. JURY TRIAL OF

(b) Demand. Any party may demand a trial by jury of
(1) serving upon the other partles a demand therefor in:wr i

directed to such issue, and (2) filing the demand as 1é

indorsed upon a pleading of the party.

party wishes so tried; otherwise the
the issues so triable. If the party h:

(a) Hearing Gilendar; Assignments; Trial List.

(1) Subject to the direction of the court, the clerk shall maintain a hearing calendar, copies
of which shall be posted on the court’s website and distributed electronically to the attorneys
having actions listed thereon 20 21 days before the commencement of a term. The clerk shall
routinely list upon the hearing calendar all actions in which the pleadings are complete or the time
for filing the last required pleading has passed. Upon request of a party, the Presiding Judge may at
any time advance or specially assign an action for hearing. All actions not advanced or specially
assigned will be heard in the sequence in which listed unless previously continued by agreement of

the parties or order of court.
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(b) Progress Calendar. Twenty Twenty-one days before the commencement of a term, the
clerk shall prepare and distribute electronically to the attorneys having cases thereon a progress
calendar, listing all actions ripe for dismissal under Rule 41(b)(1).

Reporter’s Notes—2017 Amendment
Rules 40(a)(1) and (b) are amended to extend thei

periods to 21 days consistent with the simultaneous®
amendments to V.R.C.P. 6.

22. That Rules 50(b) and (c)(2) of the Vermont Rules of vi
follows (new matter underlined; deleted matter struck

RULE 50. JUDGMENT AS A MATTER OF
ALTERNATIVE MOTIONS FO

{ enewal ofthe motion is necessary to appeal from a
udgment as a matter of law. A motion for a new trial

urt i ‘may, in dlsposmg of the renewed motion, allow the
ment and either order a new trial or direct the entry of
las returned the court may, in disposing of the renewed

% 3k % % k%

(2) The i)a y,against whom judgment as a matter of law has been granted may file a
motion for a new trialipursuant to Rule 59 not later than 48 28 days after entry of the judgment.

Reporter’s Notes—2017 Amendment

Rule 50 is amended for consistency with the current federal standard
for motion practice, which was extended from 10 days to 28 days.

23. That Rules 52(a) and (b) of the Vermont Rules of Civil Procedure be amended to read as
follows (new matter underlined; deleted matter struck through):
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RULE 52. FINDINGS BY THE COURT
(a) Findings and Conclusions.

(1) Procedure. In all actions tried upon the facts without a jury or with an advisory jury,
the court shall, upon request of a party participating in the trial made on the record or in writing
within 5 7 days after notice of the decision, or may upon its own initiative, find the facts
specially and state separately its conclusions of law thereon, and judgment shall be entered
pursuant to Rule 58; and in granting or refusing interlocutory injunctigns<thiei¢ourt shall similarly

‘motion for a new trial pursuant to Rule
ried by the court without a jury, the question of
e:findings may thereafter be raised whether or not the

R.C.P. 6. Rl;_ﬂe 52(b) is amended for consistency with the current
eral standard for motion practice, which was extended from 10 days

24. That Rules 53(d)(1) and (e)(2) of the Vermont Rules of Civil Procedure be amended to read
as follows (new matter underlined; deleted matter struck through):

RULE 53. MASTERS

(d) Proceedings.
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(1) Meetings. When a reference is made, the clerk shall forthwith furnish the master with a
copy of the order of reference. Upon receipt thereof unless the order of reference otherwise
provides, the master shall forthwith set a time and place for the first meeting of the parties or their
attorneys to be held within 28 21 days after the date of the order of reference and shall notify the
parties or their attorneys. It is the duty of the master to proceed with all reasonable diligence.
Either party, on notice to the parties and master, may apply to the court for an order requiring the
master to speed the proceedings and to make a report. If a party fails to appear at the time and
place appointed, the master may proceed ex parte or, in the master’s discretion, adjourn the
proceedings to a future day, giving notice to the absent party of the adjournment.

& ok ook ok ok o3k

(e) Report.

servation of the right to
notice of the filing of the report,

[ "upon notice as prescribed in Rule
6(d). Except as otherw1s prov1de 1§par agraph (2), the court after heaung may adopt the

report or may modify it St '
may recommit it yvith in

..V‘sunultaneous “dayisa day amendment of
e 53(e) is amended for consistency with F.R.C.P.

RULE 55. DEFAULT

(b) Judgment.

® ok ok ok ok ok
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. (4) By the Court When the Defendant Has Appeared. If the party against whom judgment
by default is sought has appeared in the action judgment may be entered after hearing, upon at least
3 5 days’ written notice served by the clerk.

Reporter’s Notes—2017 Amendment
Rule 55(b)(4) is amended to extend its 3-day time period to 5

days consistent with the simultaneous “day is a day” amendments to
V.R.C.P.6.

26. That Rule 58(d) of the Vermont Rules of Civil Procedure b
(new matter underlined; deleted matter struck through):

(c) Time for'S¢rying Affidavits. When a motion for new trial is based upon affidavits they
shall be filed with th&éimotion. The opposing party has 10 14 days after service of the motion
within which to file opposing affidavits, which period may be extended for an additional period
not exceeding 20 14 days either by the court before which the action has been tried for good cause
shown or by the parties by written stipulation. Such court may permit reply affidavits.

(d) On Initiative of Court. Not later than 10 28 days after entry of judgment the court before
which the action has been tried of its own initiative may order a new trial for any reason for which
it might have granted a new trial on motion of a party. After giving the parties notice and an
opportunity to be heard on the matter, such court may grant a motion for a new trial, timely served,
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for a reason not stated in the motion. In either case the court shall specify in the order the grounds
therefor.

(e) Motion to Alter or Amend a Judgment. A motion to alter or amend the judgment shall
be filed not later than 18 28 days after entry of the judgment.

% %k k k ok ok

Reporter’s Notes—2017 Amendment

59(c) is reduced 14 days so that the t
affidavits may not exceed 30 days.

28. That Rule 62(a) of the Vermont Rul
(new matter underlined; deleted matter strug

or enforcement of the judgment for 10 14 days after its
uring the -LO—day 4 day period the court may stay any

for appeal from™ the judgment as extended by Rule 80.1(m) or Appellate Rule 4 has expired.
Reporter’s Notes—2017 Amendment
Rule 62(a)(3)(A)-(B) is amended to extend its 10-day and 20-day

time periods to 14 and 21 days consistent with the simultaneous “day
is a day” amendments to V.R.C.P. 6.
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29. That Rule 64(b)(2) of the Vermont Rules of Civil Procedure be amended to read as
follows (new matter underlined; deleted matter struck through):

RULE 64. REPLEVIN

(b) Writ of Replevin: Issuance.

% % ok k ok ok

(2) Except as provided in paragraph (3) of this subdivision, ; tiapproval may be
1ssued only upon | motion after five 7 days notice to the defenda_nt ot ;_1 such shidit 1 notice as the

complaint and shall be supported by an affidavit or afz
Rule 4.1(i). The motion and afﬁdavit or afﬁd, i

party or that party*S:attorney can be heard in opposition. The verification of such affidavit or
verified complaint shall be upon the affiant’s own knowledge, information or belief; and, so far as
upon information and belief, shall state that the affiant believes this information to be true. Every
temporary restraining order granted without notice shall be endorsed with the date and hour of
issuance; shall define the injury and state why it is irreparable and why the order was granted
without notice; and shall expire by its terms within such time after entry, not to exceed 18 14 days,
as the court fixes, unless within the time so fixed the order, for good cause shown, is extended for a
like period. An order so extended may be further extended to the earliest available hearing date
upon a showing by the plaintiff that the plaintiff has not, with due diligence, been able to obtaina
hearing within the period. The court at the hearing may extend the order for a further period not to
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exceed 10 14 days, if necessary for the hearing and determination of the motion. No other
extensions shall be allowed unless the party against whom the order is directed consents that it may
be extended for a longer period. The reasons for the extension shall be entered of record. In case a
temporary restraining order is granted without notice, the motion for a preliminary injunction shall
be set down for hearing at the earliest possible time and takes precedence of all matters except
older matters of the same character; and when the motion comes on for hearing the party who
obtained the temporary restraining order shall proceed with the application for a preliminary
injunction and, if the party does not do so, the court shall dissolve the temporary restraining order.
On two days' notice to the party who obtained the temporary restraining order without notice or on
such shorter notice to that party as the court may prescribe, the advers inay appear and move

retained in view of the ex1g )
case.- '

costs. If the judgment finally obtained by the offeree is not more favorable than the offer, the
offeree must pay't . costs incurred after the making of the offer. The fact that an offer is made
but not accepted do€sinot preclude a subsequent offer. When the liability of one party to another
has been determined by verdict or order or judgment, but the amount or extent of the liability
remains to be determined by further proceedings, the party adjudged liable may make an offer of
judgment, which shall have the same effect as an offer made before trial if it is served within a
reasonable time not less than 18 14 days, or such shorter time as the court may approve, prior to
the commencement of hearings to determine the amount or extent of liability.
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Reporter’s Notes—2017 Amendment

Rule 68 is amended to extend its 10-day time periods to 14 days
consistent with the simultaneous “day is a day” amendments to
V.R.CP. 6.

32. That Rules 72(a) and (£)(1) and (2) of the Vermont Rules of Civil Procedure be amended to
read as follows (new matter underlined; deleted matter struck through):

RULE 72. APPEALS FROM THE PROBATE:DIVISIO

(a) Notice of Appeal; Appellee’s Appearance. Any party:entitled thifeto by law:iay appeal

copy of the notice to the clerk of the superig;
appeal is taken. The running of the time for:fili
motion pursuant to a Rule of Probat
in Rule 4 of the Rules of Appellate:}
party’s appearance to be entered ‘
21 days after service of the

r‘or ruling if the judge finds that the order or ruling involves a
to Wthh there is substantial g10und for dlfference of oplmon and

shall be filed and;served upon each person who is considered a party at the time of
commencement ofithe proceeding pursuant to Rule 17 of the Vermont Rules of Probate
Procedure within +0°% days after the entry of the order or ruling appealed from. The appeal
shall be limited to questions of law. The order permitting or denying appeal shall contain a
statement of the grounds upon which appeal has been permitted or denied.

(2) Review by Civil Division of Denial of Motion. If the motion is denied, the moving party
may, within 30 14 days after the entry of the order of denial, file the motion in the civil division,
together with a statement setting forth the question of law asserted to be controlling, the facts
necessary to an understanding of the question, and the reasons why an interlocutory appeal should
be permitted. Copies of the motion and statement shall be served upon all parties upon whom the
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. original motion was served. The order from which an appeal is sought, and the order of denial,
shall be filed and served with the motion or as soon thereafter as is practicable. Within 5 7 days
after service of the motion, an adverse party may file and serve an answer in opposition to the
motion. The matter shall be determined upon the motion and answer without oral argument unless
the civil division otherwise orders.

Reporter’s Notes—2017 Amendment
Rules 72(a) and (f)(1) and (2) are amended to exte

10- and 20-day time periods to 7, 14, and 21 days con
simultaneous “day is a day” amendments to V.R.C:

ich"it ‘was received and shall
ther appropriate officer, and it ..

the clerk of the superior court sh:
prompﬂy transmit it to the clerk

ie body or‘other appropriate officer shall provide to
ith instructions to serve a copy of the notice upon

notice of appeal the cle
the appellant a list of allint

shall thereupon
the 1nterested :

34. That Rule 78(b)(1) of the Vermont Rules of Civil Procedure be amended to read as
follows (new matter underlined; deleted matter struck through):

RULE 78. MOTION DAY

(b) Disposition of Written Motions With or Without Hearing.
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(1) Memorandum in Opposition. Any party opposed to the granting of a written motion
shall file a memorandum in opposition thereto, not more than 45 14 days after service of the
motion, unless otherwise ordered by the court. If a memorandum in opposition is not timely filed
when required under this rule, the court may dispose of the motion without argument. Any party
may file a reply to a memorandum in opposition within tes 14 days after service of the
memorandum. Any request for an opportunity to present evidence pursuant to paragraph (2) of
this subdivision shall be submitted with the memorandum in opposition or reply.

Reporter’s Notes—2017 Amendment

Rule 78(b)(1) is amended to change its 15- and 10
periods to 14 days consistent with the SImultan us
amendments to V.R.C.P. 6. '

Appearances entered in open co
appearance, whether by. pleadmg

(mew m# ter ined; deleted rﬂéﬁer struck through):

RULE:80.1. FORECLOSURE OF MORTGAGES AND JUDGMENT LIENS

H %k ok ok ok

(c) Summary Judgment; Default. If within the time allowed under Rule 12(a) a party
defendant files a verified answer or answer supported by affidavits, disclosing facts alleged to
constitute a defense to plaintiff’s claim, plaintiff may within 18 14 days after service of the answer
move for summary judgment. The complaint shall be treated as though supported by affidavit and
the matter shall proceed as provided in Rule 56. The clerk shall enter a default, in accordance with
Rule 55(a), against any defendant who fails to file such answer.
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(®) Accounting; Attorney’s Fees. If default has been entered as provided in subdivision (c)
and the parties have not agreed upon the sum due and included it in a form of judgment, the clerk,
upon request of the plaintiff accompanied by an affidavit as to the amount due and upon six 7
days’ notice to all parties who have appeared, shall proceed to take an accounting and find the
amount of principal, interest to date, and costs due. Such accounting shall be made upon forms
furnished by the state. If defendant is an infant or incompetent person, a plaintiff entitled to
Jjudgment by default shall proceed as provided in Rule 55(b)(2). If the entry is not by default, an
accounting shall be taken at such time and in such manner as the court:may-oid Reasonable
attomey s fees claimed by the plamtlff under the mortgage or other

%ok % ok ok ok

date of the entry of the Judgment or order to be appealed from. The running of the time for filing a
motion is terminated to the extent provided, and for the reasons stated, in V.R.A.P. 4. The running
of the time of redemption shall be tolled and the effectiveness of the judgment shall be stayed
when a motion is filed under this subdivision and continue until the motion to appeal is decided
adversely to the moving party or until the appeal is decided. The court may condition the appeal
or the stay under this subdivision upon such terms as to bond or otherwise as it considers proper
for the security of the rights of the adverse party.
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Reporter’s Notes—2017 Amendment

Rule 80.1 is amended to extend its 6- and 10-day time periods to 7
and 14 days consistent with the simultaneous “day is a day”
amendments to V.R.C.P. 6.

37. That Rule 80.2(a) of the Vermont Rules of Civil Procedure be amended to read as follows
(new matter underlined; deleted matter struck through):

RULE 80.2. NATURALIZATION OF AL}

days consistent with.the si
V.R.CP. 6.

:to the summary civil court proceedings held in the
23 V.S.A. § 1205.

% % %k ok ok ook

Reporter’s Notes—2017 Amendment

The title of Rule 80.5 and the language of Rule 80.5(a) are
amended to reflect the redesignation of the former district court as the
criminal division of the superior court by Act No. 154 of 2009 (Adj.
Sess.), § 237(b)(3) (effective July 1, 2010). Rule 80.5(i) is amended
consistent with the simultaneous “day is a day” amendments to
V.R.CP.6. '
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39. That Rules 80.6(c)(3), (e)(1) and (5) and (/)(1) of the Vermont Rules of Civil
Procedure be amended to read as follows (new matter underlined; deleted matter struck

through):
RULE 80.6. JUDICIAL BUREAU PROCEDURES

(c) Summons; Complaint; Answer. An action is commenced by filing with the judicial
bureau or serving upon the defendant a complaint against a single defendant. If the action is
commenced by filing, the complaint shall be served upon the defendant within 30 days. If the
action is commenced by service upon the defendant, the complaint shill:be:filed within 30 days.

% ok ok ok ook 3k

(3) A defendant shall file with the judicial bureau a

iswer within #enty 21 days after
service of the summons and complaint upon the defendant. :

(e) Default; Execution on Default Judgnién

(1) If a defendant fails to answer a ¢ _mplamt withif:20 21 _da' after service, the judicial
bureau clerk shall enter a default jug 'grr'i'ej‘ against the defendant. ‘No'motion for default judgment
or affidavit of amount due is requij ‘

# ok ok ok ok ok

()) Legal Guardian of Minor Defendant.

(1) Notice of Filing. If a defendant is under 18 years of age, the clerk, within 16 14 days
after the filing of the complaint, shall deliver to the legal guardian of the defendant a copy of the
summons and complaint or shall deliver a notice of the filing on a form provided by the Court
Administrator containing a brief description of the alleged violation, the name of the municipality
where the alleged violation occurred, the date of the alleged violation, the name of the issuing
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officer, and the name of that officer’s department or agency. Notice shall be delivered in person
or by first class mail to the legal guardian by name if known or, if unknown, by first class mail to
“Parent or Legal Guardian of [defendant].” Notice by mail shall be sent to the legal guardian’s
last known address or, if no address is known, to the defendant’s last known address. Failure to
give notice under this paragraph shall not result in dismissal of the complaint.

LB B S

Reporter’s Notes—2017 Amendment

(2) Content. The
contain a description of t

& % ok ok sk ok

(d) Date and (;Efice of Hearing; Response.

(1) Hearing Date. Upon a verdict, finding, or plea of guilty, if the court determines the
defendant is guilty of a criminal offense upon which a motion for immobilization or forfeiture is
based, the court, on the request of the state, shall set a date for hearing on the motion which shall
be at the time set for sentencing or any continuation thereof. If no motion has been filed, the state,
upon request, shall have five 7 days from the determination of guilt to file a motion. The court may
sentence the defendant prior to the filing of the motion or any hearing thereon, but shall continue
the sentencing hearing, upon request of the state, to allow time for the filing of the motion and the
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holding of a hearing. If the court finds the defendant not guilty of the offense, or if the state does
not file a request for hearing within five 7 days after a determination of guilt, the motion for
immobilization or forfeiture will be deemed withdrawn, and the complaint will be dismissed.

(2) Notice of Hearing. At least 0 14 days prior to the date set for hearing, the court shall
send notice of the time and place of the hearing by first-class mail to all persons-to whom notice
must be given under 23 V.S.A. § 1213c(a). Notice shall be deemed received on the third day after
mailing. It shall be sufficient to mail the notice to the address provided by the recipient for that
purpose pursuant to subparagraph (¢)(2)(C) of this rule or, if the recipient has not prov1ded an
address, to the address shown on the records of the department of moto: Sles in the state in
which the vehicle is registered or titled. The notice shall contain a s ;
that if they wish to be heard in opposition to the motion they mu
paragraph (3) of this subdivision.

%ok ok ok okock

defendant shall file an answer with the Criminal Division and serve it upon the

municipality n2021 daj;s after service of the summons and complaint.

Reporter’s Notes—2017 Amendment

Rule 80.9(b)(3) is amended to extend its 20-day time period to 21
days consistent with the simultaneous “day is a day” amendments to
V.R.C.P.6.

42. That Rule 80.10(e) of the Vermont Rules of Civil Procedure be amended to read as
follows (new matter underlined; deleted matter struck through):
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RULE 80.10. ORDERS AGAINST STALKING OR SEXUAL ASSAULT

(e) Denial of Ex Parte Temporary Orders. When a judge denies an application for
temporary order under this rule, the judge shall record the reasons for the denial in writing and
shall give the written denial to the plaintiff. In addition, any denial in whole or in part shall
inform the plaintiff that, within five business days after entry of the denial on the docket, he or
she may request that the court hold a hearing on the complaint after notice to the defendant. Any
such hearing shall be scheduled no more than tes 14 days from the date of the request.

Reporter’s Notes—2017 Amendmen

(e) Discovery.

(3) Disclosure o

“#Reporter’s Notes—2017 Amendment

le 80.11(e)(3)(B) is amended to change its 15-day time period to
14 da¥s consistent with the simultaneous “day is a day” amendments
to V.R.C.P. 6.

44, That Form 1 of the Vermont Rules of Civil Procedure be amended to read as follows (new
matter underlined; deleted matter struck through):

FORM 1. SUMMONS

ok ok ok ok ok
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2. YOU MUST REPLY WITHIN 24 2_1__* DAYS TO PROTECT YOUR RIGHTS. You
must give or mail the Plaintiff a written response called an Answer within 20 21* days of the
date on which you received this Summons. You must send a copy of your Answer to the
[Plaintiff][Plaintiff’s attorney] located at:

& & ok ok ok ok

?-"Tc—alled an Answer within 41 42 days after the date on
20 . You must send a copy of

AN SWER TO THE ‘COURT. If you do not send the Plaintiff your Answer w1th1n 41 42 days after
the date on which this Summons was first published and file it with the Court, you will lose this
case. You will not get to tell your side of the story, and the Court may decide against you and award
the Plaintiff everything asked for in the Complaint.

ok %k ok ok ok
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Reporter’s Notes—2017 Amendment

Form 1A is amended to extend its 41-day time period to 42 days
consistent with the simultaneous “day is a day” amendments to
V.R.CP. 6.

46. That Form 2B of the Vermont Rules of Civil Procedure be amended to read as follows
(new matter underlined; deleted matter struck through): -

FORM 2B. SUMMONS TO TRUSTEE FOR E

* % %k ok ok ok

Said disclosure shall be served on plaintiff ‘s attorney. w.

% ok ok ok ok ok

You are hereby notified that the undersigned intends to (commence an action) (assert a
counterclaim) in your name for damages sustained by you on (date) , and for
which you have been wholly or partially reimbursed by the undersigned. If you, your spouse, or
minor dependents sustained personal injury or other loss as the result of said occurrence and you
wish to file suit therefor, Rule 17(c) of the Vermont Civil Procedure requires you to notify the
undersigned in writing of your intention to do so within 18 14 days of the date of your receipt of
this notice.
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% % % ok %k ok

Reporter’s Notes—2017 Amendment

~ Form 15 is amended to extend its 10-day time period to 14 days
consistent with the simultaneous “day is a day” amendments to
V.R.C.P. 6 and 17(c).

48. That Form 22 of the Vermont Rules of Civil Procedure be amended to read as follows
(new matter underlined; deleted matter struck through):

FORM 22. SUMMONS AND COMPLAINT AGAINST THIRD:PARTY DEFENDANT

% % %k ok ook %k

You are hereby summoned and required to se e upon
attorney whose address i is_

who is attorney
", ¥ an answer
ays after service of

to the th1rd—party complaint which is here
this summons upon you exclusive of the d

Paul L. Reiber, Chief Justice

Marilyn S. Skoglund, Associate Justice

Beth Robinson, Associate Justice
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Harold E. Eaton, Jr., Associate Justice

Karen R. Carroll, Associate Justice
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PROPOSED

STATE OF VERMONT
VERMONT SUPREME COURT
TERM, 2017

Order Promulgating Amendments to the
~ Yermont Rules of Criminal Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and" DEVES.A. § 1, it is hereby
ordered:

equ1red by subd1v131on (c) of this
ourt may extend the time limits of

lifficulties assoc1afed W1th 1nvest1gat10n of the circumstances of a

preffered=11b1 defense, and with securing and disclosure of expert

Assessment inzthe case of insanity or other mental state defenses,

“he period for provision of notice of such defenses is increased to
30?@_a_,ys under the present amendments, in contrast to other
contémporaneous amendments of 10-day periods, which are
extended to 14 days.

2. That Rule 29(c) of the Vermont Rules of Criminal Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 29. MOTION FOR JUDGMENT OF ACQUITTAL
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(c) Motion After Discharge of Jury. If the jury returns a verdict of guilty or is discharged
without having returned a verdict, a motion for judgment of acquittal may be made or renewed
within 10 14 days after the jury is discharged or within such time as the court may fix during the
18 14-day period.

Reporter’s Notes—2017 Amendment

Rule 29(c) is amended to conform its 10-day time period to the
contemporaneously amendment of V.R.Cr.P. 45, whlch adopts the
“day is a day” standard for the computation of the
periods in criminal cases.

_ >d=in the presentence investigation report
at least three 5 days prior to the sentencing
er objection. Either party may offer evidence,

controveﬁwﬂl not be taken into account in sentencing. A written record of such findings
and determm—'tlons shall be appended to and accompany any copy of the presentence
investigation report or other controverted document thereafter made available by the court to
the Department of Corrections.

Reporter’s Notes—2017 Amendment
Rule 32(c)(4)(A) is amended to conform its 3-day time period
to the contemporaneously amendment of V.R.Cr.P. 45, which

adopts the “day is a day” standard for the computation of the
running of time periods in criminal cases.
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4. That Rule 33 of the Vermont Rules of Criminal Procedure be amended to read as follows
(deleted matter struck through; new matter underlined):

RULE 33. NEW TRIAL

The court on motion of a defendant may grant a new trial to hims the defendant if required in
the interests of justice. If trial was by the court without a jury the court on motion of a defendant
for a new trial may vacate the judgment if entered, take additional testimony and direct the entry
of a new judgment. A motion for a new trial based on the ground of ng¥¥ly dlscovered ev1dence

sentence ﬁlefﬂg;che PE ectitin
of impgsition or<sénten

% sk K ok ok %k

%;;iReporter’s Notes—2017 Amendment

g%’Rule 35(c) is amended to specify that a prosecuting attomey s
motion to modify sentence must be made within seven business days
of imposition of sentence. Addition of the term “business” to define
the running of the days is required to render the rule consistent with
the provisions of 13 V.S.A. § 7042(b), as amended by 2017, No.

, § 29.

6. That Rules 45(a) and (b) of the Vermont Rules of Criminal Procedure be amended to read
as follows (deleted matter struck through; new matter underlined):
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RULE 45. TIME

oﬂéipeciﬁed in
o

these rules by court order or in any applicable statute that« methodsef

computing time.

(1) Period Stated in Days or a Longer Unit.
'A) exclude the day of the eve

and

legal holiday, the period coritinties t6tn ntil.the end
Sunday, or legal holiday. -

gessibility ofthe Clerk’s Office. Unless the court orders otherwise, if the clerk’s
offiee is inaccessible:

onethe last day for filing under Rule 45(a)(1), then the time for filing is extended
to the first accessible day that is not a Saturday, Sunday, or legal holiday: or

(B) during the last hour for filing under Rule 45(a)(2), then the time for filing is
extended to the same time on the first accessible day that is not a Saturday, Sunday. or legal
holiday.

(4) “Last Day” Defined. Unless a different time is set by statute or court order, the last

day ends:
(A) for electronic filing, at midnight in the court’s time zone; and
(B) for filing by other means. when the clerk’s office is scheduled to close.
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5) “Next Day” Defined. The “next day” is determined by continuing to count forward
when the period is measured after an event and backward when measured before an event.

(6) “Legal Holiday” Defined. “Legal Holiday” means:
(A) the day set aside by statute for observing New Year’s Day, Martin Luther King
Jr.’s Birthday, President’s Day, Town Meeting Day, Memorial Day, Independence Day,

Bennington Battle Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or

Christmas Day:
(B) any day declared a holiday by the President or Congresszotithe United States; and

deelared a holiday by

(C) for periods that are measured after an event. any otherday
the State of Vermont. :

(7) “Business Day” Defined. A “busmess day” is
legal holiday. .

or the taking 6Eany proceeding is not affected or limited by the continued existence or expiration
of a term of courtagkhe continued existence or expiration of a term of court in no way affects the
power of a court to d6 any act or take any proceeding in any action which has been pending

before it.

(d) Affidavits on Motions. When a motion is supported by affidavit, the affidavit shall be
served with the motion. Opposing affidavits may be served not later than ene 7 days before the
hearing, unless the court permits them to be served at some other time.

(e) Addltlonal Tlme After Certam Kmds of Serv1ce—by—Mail %eﬁever—a—pafﬁkhas—ﬂae
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5 e e he g he .Whenevera
party must or may act within a spec1ﬁed time after being served and service is made under

V.R.C.P. 5(b)(2) (mailing). (3) (leaving with the clerk). or (4) (sending by electronic means), 3
days are added after the period would otherwise expire under subdivision (a).

Reporter’s Notes—2017 Amendment

Rule 45(a) is amended to standardize and simplify the manner of
computing the runmng of time under the rules, adoptm

= By Act of 2017, the Legislature
ry procedural time periods of less than

10 days to—l-4 days, thus makmg them consistent Wlth the “day is a
day” provisions of Rule 45(a).

“As the 2009 Federal Advisory Committee’s Notes point out, the
“day is a day” computation method does not apply when a court order
has establishes a specific date as a deadline or when a statute
prescribes a specific method for computing time. The Advisory

Committee’s Notes provide a helpful further explanation of the
change:

Under former Rule 45(a), a period of 11 days or more
was computed differently than a period of less than 11
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days. Intermediate Saturdays, Sundays, and legal
holidays were included in computing the longer periods,
but excluded in computing the shorter periods. Former
Rule 45(a) thus made computing deadlines unnecessarily
complicated and led to counterintuitive results. For
example, a 10-day period and a 14-day period that started
on the same day usually ended on the same day—and the
10-day period not infrequently ended later than the 14-
day period.

(no matter the length) are computed in the_ sanie. de. way.

The day of the event that tr1ggers thedeadline ™ 1'331_01:

ySe=are ggyntecffsé
Sﬁturday mday, or

€t the amentdgd ruléjjperiods of time of less than 11 days in
other provisions of the Fiiles would be shortened by the inclusion of
f_j__ﬁfe_ﬁzﬂ}dla ‘:'Saturdays, Sundays > and legal holidays. Accordingly,

—shorter"t'ﬁne pes in oth_gg rules are being extended by simultaneous

Most_of the 10-day periods were adjusted to meet the
" change 1 computation method by setting 14 days as the
new period. A 14-day period corresponds to the most
—frequent result of a 10-day period under the former
“computation method—two Saturdays and two Sundays
were excluded, giving 14 days in all. A 14-day period has
an additional advantage. The final day falls on the same
day of the week as the event that triggered the period—the
14th day after a Monday, for example, is a
Monday. . . . Thirty-day and longer periods, however, were
generally retained without change.
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An exception under simultaneous amendment is established for a
defendant’s notice of alibi, insanity or expert testimony of mental
state or condition, under V.R.Cr.P. 12.1, which is amended from 10
days to 30 days prior to trial.

As the Federal Advisory Committee’s Notes indicate, time
periods may be either forward-looking or backward-looking. “A
forward-looking time period requires something to be done within a
period of time after an event. See, e.g., [F.R.Cr.P.] 35(a) (stating that
a court may correct an anthmetlc or techmcal etror ingafsenten

msamty defense or offer exp?rt testimo
d notlce to th

triber 3 2007 is Labor Day). But if a filing is due
10 daysebefore an event, and the tenth day falls on
Saturday, September 1, then the filing is due on Friday,
ugust 31. Ifthe clerk’s office is inaccessible on August
=3, then [the rule] extends the filing deadline forward to
the next accessible day that is not a Saturday, Sunday, or
legal holiday—no earlier than Tuesday, September 4.

In either the “after” or “before” situation, if the clerk’s office were
inaccessible on Tuesday, September 4, the extension would continue
until the office was accessible.
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Rule 45(b) is amended to provide generally for extension of the
time established for an act under the rules, by the court, or on motion
filed within the period established for an act, or upon showing of
excusable neglect after expiration of the period to act, with the
exception of a Motion for Reduction of Sentence under Rule 35, the
time for which is expressly established by statute, 13 V.S.A.

§ 7042(a). Former Rule 45(b) additionally precluded cognizance of
untimely motions to extend time for filing a post-trial Motion for
Judgment of Acquittal under V.R.Cr.P. 29, Motion for New Trial
under V.R.Cr.P. 33, or Motion in Arrest of Judgmentufider=V_R.Cr.P.

34 under all circumstances. Consistent with 2005 _'_endm*e“‘tS“to

49(b) adopts by reiel t
service for cnnune’if@_rocee

= <R= ’5-(0) as amended in 2007
effect untll December 1 2016 by

ctron W@s_mlssm:r? Have been substantially alleviated by

§Eavance,s:m techniglogy and W1despread skill in using electronic
tramsmlssmn i However in v1ew of the relatively recent ava11ab111ty

Ep}]_:agwsmn encompassmg electronic transmission has been retained in
esent amendment.

7. That Rule 47(b)(1) of the Vermont Rules of Criminal Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 47. MOTIONS

(b) Disposition of Written Motions With or Without Argunment.
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(1) Memorandum in Opposition. Any party opposed to the granting of a written motion
shall file a memorandum in opposition thereto, not more than 19 14 days after service of the
motion, unless otherwise ordered by the court. The memorandum may be accompanied by
affidavit. If a memorandum in opposition is not timely filed when required under this rule, the
court may dispose of the motion without the memorandum.

Reporter’s Notes—2017 Amendment

Rule 47(b)(1) is amended to conform its 10-day time penod to the
contemporaneously amendment of V R.Cr.P. 45, Wh1 c

9. That the Chief Justice is authorized to report
Assembly in accordance with the provisions o£12 V'8

Beth Robinson, Associate Justice

Harold E. Eaton, Jr., Associate Justice

Karen R. Carroll, Associate Justice
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PROPOSED
STATE OF VERMONT
VERMONT SUPREME COURT
, 2017

Order Promulgating Amendments to the Vermont Rules for Family Proceedings

(deleted matter struck through; new matter underlined):
RULE 1. PROCEDURE FOR JUVENILE DELINQUENC

(a) Applicability of Rules to Juvenile Proceedings.

at or before the merits hearlng ....Rule
ok filed within 5 7 days unless otherwise

# % ok ok ok ok

* ok %k ok ok ok

(f) Parties and Participants Other Than Child and Attorney Representing the State.

L I B ]

(2) Participation. Only the child and the attorney representing the state shall be entitled
to participate in pretrial discovery relating to the merits hearing, call or examine witnesses at the
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merits hearing, or otherwise actively participate at the merits hearing or proceedings relating to
the merits hearing, unless the court for good cause shown at or before the merits hearing grants
permission. The court’s order of permission may place limits on the participation and may
condition participation upon prompt compliance with such discovery as the order specifies. All
persons who by statute are parties to these proceedings shall be entitled to participate fully in the
disposition hearing and at discovery and other proceedings relating only to the disposition
hearing. In any proceeding at which a party other than the child or the attorney representing the
state intends to call a witness, the name and address of the witness and any written statement of
the witness shall be disclosed at least three five days prior to the hearing, €3 for good cause

shown.

K ok %k ok ok ok

£
&
£l

Rule 1 is amended to change its 15 and 3-day tinde g

than 10 days to be expressly “business days,” thus making Rule
‘&) inapplicable to them. For consistency, “business days” has
een added to a few such time periods in several rules that were
taken from one of the amended statutes. Act___ also amended
statutory periods of 10 days to 14 days, thus making them
consistent with the “day is a day” provisions of Rule 6(a).

Former V.R.C.P. 6(a) applied to a time period in “any
applicable statute.” The retention of “applicable” in the amended
rule is intended to preserve the effect of two Vermont Supreme
Court decisions making clear that the test of whether a statute is
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“applicable” under V.R.C.P. 6(a) is whether the statute concerns
matters to which the Rules of Civil Procedure apply under
V.R.C.P. 1. In Allen v. Employment Security Board, 133 Vt.
166, 168 (1975), affirming the Board’s dismissal of two appeals
as untimely under applicable statutory provisions, the Court
stated, “The scope of the Rules of Civil Procedure is clearly
defined in V.R.C.P. 1. They govern procedure ‘in the Superior
Court in all suits of a civil nature’ as well as causes transferred
from District Court and appeals to the Superior Court, wit
stated exceptions. Clearly they do not apply to the cases Her:
issue ” Appellant had argued that the statutory provisions sh \

the provision of 13 V.S.A. § 7403(e) establishingl

stood.

- The Federal Advisory Co
- further explanation of theh

! in computing the shorter periods.

.., Former Rule 6(a) thus made computing
deadlines unnecessarily complicated and
Jed to counterintuitive results. For example,
a 10-day period and a 14-day period that
started on the same day usually ended on
the same day—and the 10-day period not
infr equently ended later than the 14- day
period...

Under [the amended rule], all deadlines
stated in days (no matter the length) are
computed in the same way. The day of the
event that triggers the deadline is not
counted. All other days—including
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intermediate Saturdays, Sundays, and legal
holidays—are counted, [except that if] the
period ends on a Saturday, Sunday, or legal
holiday, then the deadline falls on the next
day that is not a Saturday, Sunday, or legal
holiday.

Of course, if the clerk’s office is inaccessible, or the
electronic filing system unavailable, on the last day or the
day to which the period has been extended, the deadline *
falls on the next accessible or available day. Note that
“act, event, or default” has been changed in the amended
rule to “event” for brevity and simplicity. The change is \\5%
not intended as a change in meaning. N

e y of the Week as the event that
iogered the period—the 14th day after a

y, for example, is a Monday. This
tage of using week-long periods led to
adopting 7-day periods to replace some of the
periods set at less than 10 days, and 21-day
periods to replace 20-day periods.

In sum, in the Vermont rules, most periods of 3 days
are changed to 5 unless there is a specific reason for the
shorter time. Periods of 5 to 20 days are converted to 7 or
multiples of 7 for convenience. Thus, 5 days becomes 7.
Seven days remains 7. Ten and 15 days become 14.
Twenty days become 21. Several 10-day time periods
were enlarged and changed to 28 days for consistency
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with the changed federal standard for motion practice.
Thirty-day time periods remain unchanged. Forty-five and
50-day periods, not found in the Federal Rules, have been
changed to 42 and 49 days, consistent with the “multiple of
77 simplification adopted in the Federal Rules.

Note that time periods may be either forward-looking or
backward lookmg Thus former [V R.C.P.] Rule 59(b) is

later than 10 days after the entry of judgment.” Former
[V.R.C P ] Rule 68 is backward lookmg, requiring service Off

runs. For example, the Federal Advisory Commi 'x
suggest, that if a filing is due within 30 dayskafte
the thirtieth day falls on Saturday, Septeyf
filing is due on Tuesday, September 4,
September 3, is Labor Day). But if a.fili

s

an event, and the twenty-first dg§ fall

then the filing is due on Fridays,
1nacce331ble on August 31 th

September 1,
fthe clerk’s office is

Saturday, Sunday, qr
September 4. g

rmont Rules for Family Proceedings be amended to read as follows
gh; new matter underlined):

LE 2. CHILDREN IN NEED OF CARE AND SUPERVISION

bility of Rules to Juvenile Proceedings.

® %k ok ok ok ok

(3) Rules Modified. The following Vermont Rules of Civil Procedure shall apply to the
extent set forth in this paragraph: .... Rules 15, 16 and 16.2 shall be subject to subdivision (d) of
this rule. In addition, the pretrial conference shall be entitled a pretrial hearing, which shall be
held within 45 14 days of the preliminary hearing; and, absent a showing of good cause, pretrial
motions must be filed at or before the pretrial hearing. ... Rule 78(b) shall apply, but memoranda
in opposition shall be filed within & 7 days unless otherwise ordered by the court. Vermont Rules |
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of Criminal Procedure 17 shall govern the issue of subpoenas.

& ok %k sk ok ok

(d) Scheduling; Discovery.

® %k 3k ko ok

(4) Scheduling of Pretrial Hearings and Motions Hearings. The court shall schedule a
pretrial hearing within 15 14 days of the temporary care or preliminary hean pEealhe court may
schedule a motions hearing at any time.

(5) Depositions. Except as set forth in this rule, Vermont Rule of Civi 4r
govern the taking of depositions. ... Notice of deposition may be oral or wr1
provided tea 14 days in advance of the deposition so long as reasonabl
no case shall be less than 48 hours. .

VRFP 1.

3. That Rule 3(b) of the Vermont‘{{\ ,
follows (deleted matter struck elgh;

Reporter’s Notes—2017 Amendments

ule 3(b) is amended to change its 15-day time period to 14 days
fonsistent, with the simultaneous “day is a day” amendments to
V.R.C.P. 6, which adopts the day-is-a-day counting system from the
Federal Rules. See Reporter’s Notes to simultaneous amendments of

VRFP. 1

4. That Rule 4.0 of the Vermont Rules for Family Proceedings be amended to read as follows
(deleted matter struck through; new matter underlined):
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RULE 4.0. DIVORCE AND OTHER FAMILY PROCEEDINGS

& %k ook ok ok ok

(b) Complaint; Commencing an Action; Service; Parties.
& ok ok ok ok ok

(2) Commencing an Action; Service.

(B) Service may be made by any of the following methods:

ook ok ok ok ok

ag Q»QO Wlthl rf’
Dl 15 ~d W1th1n 2021 days of the date that
: ; mply with a request to waive service may
result in the imposition of costséie d1ng réasonable attorney’s fees, against the defendant
for expenses incurred in effect] another means.

‘ any action subject to this rule in which a party is not, or may not subsequently
be, obligatedite pay child support, the parties must file a certificate, subject to the obligations
of VR.C.P. “’i that they have disclosed to each other all financial information, including, but
not limited o income, assets, and liabilities; but on order of the court, each party must file an
affidavit of income and assets. The certificate must be filed on the earlier of the following
dates: 30 days after the service of the complaint or on the date of the case management
conference or, if no conference is scheduled, at least five-working seven days before the date
of the first-scheduled court appearance. The affidavits must be filed on the date set in the

court’s order requiring the filing.

k% ok ok ok %
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Reporter’s Notes—2017 Amendments

Rule 4.0 is amended to change its 20- and 5-day time periods to 21
and 7 days, consistent with the simultaneous “day is a day”
amendments to V.R.C.P. 6, which adopts the day-is-a-day counting
system from the Federal Rules. See Reporter’s Notes to simultaneous
amendments of V.R.F.P. 1.

5. That Rule 4.1 of the Vermont Rules for Family Préceedings be amenzé? odsead as follows
(deleted matter struck through; new matter underlined): -
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RULE 4.1. CASES INVOLVING MINOR CHILDREN

(a) Complaint; Service; Case Management Conference.
® %k %k ok ok %k

(2) Commencing an Action; Service. If either party is or may be obligated to pay child
support to the other party or to the Office of Child Support, the action must bg.commenced, and
service of process must be made, as provided in this paragraph.

* sk ook ok ok ok

5 manaf%ls or because of

ndant outside a state or territory of the United
the defendant must do so within 26 21 days of
if the waiver is undated, within 20 21 days
F allure to comply with a 1equest to walve

‘E ) g ok %k ok % %

(4) Affidavit of Income and Assets.

(A) In any action under this rule in which a party is or may be obligated to pay child
support to the other party or the Office of Child Support, each party must file the affidavit of
income and assets required by 15 V.S.A. § 662 on or before the date of the case management
conference scheduled pursuant to Rule 4.1(a)(3) or, if no conference is scheduled, at least
five-working 7 days before the date of the first scheduled hearing before the magistrate.

9
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# %k ok ok ok ok

Reporter’s Notes—2017 Amendments

Rule 4.1 is amended to change its 45-, 20-, and 5-day time periods
to 42, 21, and 7 days, consistent with the simultaneous “day is a day”
amendments to V.R.C.P. 6, which adopts the day-is-a-day counting
system from the Federal Rules. See Reporter’s Notes to simuﬁ@:)gous
amendments of V.R.E.P. 1. >

6. That Rule 4.2 of the Vermont Rules for Family Proceedings be amend
(deleted matter struck through; new matter underlined):

RULE 4.2. MOTIONS AFTER JUDG

ok ok ok ok ok

method provided in this subdivision.
(1) Cases Not Involving Minor Children.
(A) Except as provided in pa

children must be made on the parf;, a
the state or not, by one of thgf% Wi

that the waiver is filed with the court. Failure to comply with a request to waive
service may result in the imposition of costs, including reasonable attorney’s fees,
against the responding party for expenses incurred in effecting service by another
means; or

%ok ok ok ok ok

10
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Reporter’s Notes—2017 Amendments
Rule 4.2 is amended to extend its 20-day time periods to 21days,
consistent with the simultaneous “day is a day” amendments to
V.R.C.P. 6, which adopts the day-is-a-day counting system from the
Federal Rules. See Reporter’s Notes to simultaneous amendments of
V.RF.P. 1.

7. That Rule 4.3 of the Vermont Rules for Family Proceedings be amended

Mead as follows
(deleted matter struck through; new matter underlined): :

RULE 4.3. SPECIAL PROCEDURES

ok ok %ok ok

(2) Action tor Wage Withholding
spousal support, and arrearages of chﬂd (
paragraph. If a petition is filed seekingghe
withholding for child support, or arré

I support are governed by this
wvithholding for spousal support and wage

), the action will be heard entirely by a single
hout any individualized finding under 4 V.S.A.

§ 463.

petltlori A party who obJects must present the objection at the hearmg provided
tice of hearing. If the Office of Child Support has notified the obligor to

objection and’a request for hearing within +0 20 days of receiving the notification.

k sk ok ok ok ok

(d) Property Masters.

% %k ok ok ok ok
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(6) Report.
sk k ok ok ok ok

(B) Objections; Effect of Master’s Report.

(i) In an action where the master has been appointed by agreement pursuant to
paragraph (2) of this subdivision, if the parties have waived the right tg object to the

conclusive on the partles subject to the court’s approval.

(ii) In any other action, any party may, w1th1n 10 14 days after

hearing, must review the report. In reviewing the re

master’s ﬁndmgs of fact so long as they are supporfs clghv,subst%anu"l evidence and may

objéctions to it. Whether or not a timely motion is ﬁ;dﬁi‘fﬁ Qufirt, wi
:t’ ant

afd r"commendatlons On the

(e) Parent Coordination. p
(5) Duties of the Parent Coondiv

dgon a p xﬁ-chﬂd contact plan, the parent coordinator

in 7( ding afiarrative summary of the parent coordinator’s

) ers and detailed recommendations for a parent-child contact
%mons of the parent coordinator must not exceed the scope delineated in

igér. The report will be filed with the court and mailed to the parties

o,e S prior tofhe date set for the status conference.

& 3k ok ok ok ok

Reporter’s Notes—2017 Amendments

Rule 4.3(d) and (f) are amended to extend their 10-day time
periods to 14 days, consistent with the simultaneous “day is a day”
amendments to V.R.C.P. 6, which adopts the day-is-a-day counting
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Proposed Family Day is a Day



system from the Federal Rules. See Reporter’s Notes to simultaneous
amendments of V.R.F.P. 1. Rule 4.3(b)(2)(C) is amended for
consistency with 15 V.S.A. § 782(c), as amended by Act _ 0f 2017,
and 15 V.S.A. § 783(a)(4).

8. That Rule 8(g) of the Vermont Rules for Family Proceedings be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 8. MAGISTRATES PROCEEDINGS

(g) Appeals.

(3) Appellate Procedure.

® ok ok ok ok

and serve the statement of questions withizf
appeal.

017 Amendments

change its 15-day time period to 14
eoud “day is a day amendments to

ife ermont Rules for Family Proceedings be amended to
read as Follows er struck through; new matter underlined):

RULE 9. ABUSE PREVENTION

(¢) Denial of Ex Parte Temporary Orders. When a judge denies an application for
temporary order under this rule, the judge shall record the reasons for the denial in writing and
shall give the written denial to the plaintiff. In addition, any denial in whole or in part shall
inform the plaintiff that, within five-business 7 days after entry of the denial on the docket, he or
she may request that the court hold a hearing on the complaint after notice to the defendant. Any
such hearing shall be scheduled no more than tex 14 days from the date of the request.

¥ 3k ok ok ok ok
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Reporter’s Notes—2017 Amendments

Rule 9(e) is amended to extend its 5-day time period to 7 days,
consistent with the simultaneous “day is a day” amendments to
V.R.C.P. 6, which adopts the day-is-a-day counting system from the
Federal Rules. See Reporter’s Notes to simultaneous amendments of
V.R.E.P. 1. The required hearing date is extended from 10 to 14 days
from the issuance of the order for consistency with 15 V.S.A. §1l04(b)
as amended by Act _ 0of 2017. 7N

10. That Rule 15 of the Vermont Rules for Family Proceedings be a
follows (deleted matter struck through; new matter underlined): :

and 9.

attorney’s 31gnatule toa pleadmg or motion shal
attorney who wishes to partlclpate in any

vil Rule 5. Appealances entered in
within five 7 days. An appearance, whether

® ok ok ok ok ok

(d) Same: Child Support Hearings. Except as may be otherwise agreed or ordered pursuant
to a limited appearance under subdivision (h), an attorney who has entered an appearance for any
party in a divorce, parentage, or other action under Rules 4.0-4.3 shall participate in all child
support hearings and shall comply with all provisions for the exchange and filing of all required
financial documents. In the discretion of the judge or magistrate, and for good cause shown, an
attorney may be excused from attending a child support hearing, provided that not less than 5 7
days prior to the scheduled hearing date, the attorney files (1) all financial affidavits and other
documentation required by statute and these rules; and (2) a joint waiver of representation,

14
Proposed Family Day is a Day



signed by attorney and client and setting forth that the client has affirmatively requested to
appear pro se at the child support hearing and understands the nature and scope of the hearing;
and further provided that parental rights and responsibilities are the subject of a court order or an
existing written stipulation on file with the court.

% ok ok ok ok ok

(g) Same: Notification of Party. When an attorney has been granted leave to withdraw an

the notice, the party will be deemed to have entered a pro se appearance. Ifnd :
attorney is entered within 15 14 days, the clerk shall send the party wrj il

11. That Rule 16 of thefV
read as follows (deleted ma

%

7L CONTEMPT PROCEEDINGS

® sk ok k% ok

(2) Notice; Service. The order of the court initiating the proceeding shall set the matter
for evidentiary hearing and shall order that notice of the hearing, together with a copy of the
order initiating the proceeding and any motion and affidavit, shall be served upon the person
against whom the contempt proceedings are brought (the respondent) by the appropriate method
provided in Rule 4.2(b) of these rules. The notice shall set forth the title of the action and the
date, time, and place of the hearing, shall order the respondent to appear at the hearing to show
cause why he or she should not be held in contempt, and shall allow the respondent a reasonable

15
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time, not less than 45 14 days before the date set for hearing, to file an answer and prepare a
defense. .

% sk ko ok ok

(c) Sanctions. The court may impose any of the following sanctions on a person found to be
in contempt:

% % ok ok ok %

(4) Financial Obligations. In addition, in proceedings involving an“gider creating a
financial obhgatlon in accordance with 15 V.S.A. § 603, the court maygbr
following:

® ok ok ok ok ok

ab111ty to pay, the court may issue a mittimus placmo ae
commissioner of corrections. sl

gfa »
Rule 161 mended

«..l )\'-;- "?.
opts the day—1s-a—day counting system from the
Jes. See Reporter’s Notes to simultaneous amendments of

2Rile 18(d) of the Vermont Rules for Family Proceedings be amended to read as

follows (de ' atter struck through; new matter underlined):

RULE 18. MEDIATION

(d) Conduct of Mediation. In a mediation ordered under subdivision (b),

% ok ok ok ok ok

(7) Any agreement reached by the parties through the mediation process on all or some of
the disputed issues must be reduced to writing, signed by each party and the mediator, and filed
with the court by the parties within tes 14 days after the date of the last signature.

16
Proposed Family Day is a Day



Reporter’s Notes—2017 Amendments

Rule 18(d)(7) is amended to extend its 10-day time period to 14
days, consistent with the simultaneous “day is a day” amendments to
V.R.C.P. 6, which adopts the day-is-a-day counting system from the
Federal Rules. See Reporter’s Notes to simultaneous amendm,

V.RF.P. 1.

13. That these rules as amended are prescribed and promulgated effective4
Reporter’s Notes are advisory.

Harold E. Eaton, Jr., Associate Justice

Karen R. Carroll, Associate Justice
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PROPOSED

STATE OF VERMONT
VERMONT SUPREME COURT
TERM, 2017

Order Promulgating Amendments to the Vermont Rules for Environmental Court
Proceeding

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S. it is hereby

ordered:

® % ok ok ok ok

i mse filed pursuant to 10

V.S.A. § 8007(0) shall be deemed a pleadmg by agreent m ant Rule 8(g) of the Vermont

hapter 201. After hearing, upon finding that

insufficient to carry out the purposes’o
; ; 65’ es of Chapter 201, the court shall vacate the

the assurance is insufficient to ;
order.

the counfpurstianito 1 0?2@\ § 8009(b) if the court finds that the Secretary has made a

S

suffjel that (A)sFlolation presents an immediate threat of substantial harm to the
an immediate threat to the public health; or (B) an activity will or is likely to

result in a tion which presents an immediate threat of substantial harm to the environment or
an immediat&giieat to the public health; or (C) an activity requiring a permit has been

commenced and§is"continuing without a permit, an emergency judicial order may be issued
pursuant to 10 V.S.A. §§ 8008 and 8009. Rule 65(a) of the Vermont Rules of Civil Procedure
shall provide the procedure governing issuance of these orders, except that: (i) an affidavit but no
complaint is required; (ii) the affidavit must establish and the court must find that all reasonable
efforts have been made to notify the respondent of the presentation of the order to the court, and,
if so, the court may allow the presentation to be made ex parte; (iii) any order, including an order
issued ex parte, may, if the court so orders, continue in effect until further order of the court; and
(iv) the order need only state the grounds upon which it has been granted, that the respondent has
the right to a prompt hearing on the merits of the order, that the hearing must be requested by
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motion filed within five business days of receipt of the order, that the order will remain in effect
until further order of the court or a date provided, and the address or addresses where the motion
must be filed. At any hearing on an application for an emergency order, the court may permit
either party to present evidence. Any evidence so received that would be admissible upon the
hearing on the merits becomes part of the record and need not be repeated upon the hearing on
the merits.

(2) Effect; Service. An emergency judicial order shall become effective on actual notice
to the respondent. The Secretary shall cause the order to be served upon the gspondent.

the motion. The court may affirm, modify or dissolve the order The ﬁ n,_’g aveh

ea )

e notice operates as a stay of an order
r 10 V S.A. § 8008 pending the heanng The

%ok ok %k k ok

Upry; Pretrial Proceedings.

® ok ok ok ok %

evidencé which the Secretary plans to present in support of the administrative order.

(i) Within 10 14 days of the filing of the Secretary’s memorandum, the
respondent shall file a pretrial memorandum which shall state respondent’s agreement or
disagreement with each element of the “statement of facts” in the administrative order;
shall include a list of witnesses and a summary of any evidence which respondent plans
to present to contest such facts; shall state with particularity whether respondent accepts
or contests each element of the “order” section of the administrative order; if a penalty

2
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was imposed by the order, shall include a summary of any evidence respondent plans to
present regarding mitigating or other factors affecting the penalty calculation; and shall
include a preliminary statement of the legal and jurisdictional issues which respondent
plans to raise in the proceeding.

# ok ok ok osk sk

(6) Appeal to Supreme Court; Stay Pending Appeal.

(A) A final judgment under this rule shall be appealable as of righf the Supreme
Court pursuant to 10 V.S.A. § 8013(c). The notice of appeal shall be filcA it
of the date of receipt of the judgment appealed from in accordance with Ve
Electronic Filing 5(f).

LR I S

filing a notice of the request w1th the clerk of the Envi :'W,

clerk within ter 14 days of receipt of the final ord g FThesnot
issued, and payment of any penalty imposed, pen

15-day time periods to 14
s “day is a day” amendments to
i y’ counting system from the

RULE 5. APPEALS

% ok ok ook ok %

(b) Notice of Appeal.

# % ok ok ok ok

(3) Contents of Notice of Appeal. The notice of appeal must specify the party or parties
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taking the appeal and the statutory provisions under which each party claims party status; must
designate the act, order, or decision appealed from; must name the court to which the appeal is
taken; and must be signed by the appellant or the appellant’s attorney. In addition, the notice of
appeal must (A) advise all interested persons that they must enter an appearance in writing with
the court within 20 21 days of receiving the notice, or in such other time as may be provided in
subdivision (c) of this rule, if they wish to participate in the appeal and (B) give the address or
location and a description of the property or development with which the appeal is concerned
and the name of the applicant for any permit involved in the appeal. An appeal will not be
dismissed for informality of form or title of the notice of appeal, or for failurgihs name a party
whose intent to appeal is otherwise clear from the notice. >

(4) Service.

five-worldng 7 days, provide to the appellant a list of intgf€
serve a copy of the notice upon each of them by certifi 4 mail;
thereupon be served by the appellant by certified mail u PanEeHC

panel. Upon receipt of the copy of the notice of appeal, the clerkt f
g‘l%?ed pErs;
mail

de01s1on of the secretary of the agency ofn .\ i

’-’m"‘%ﬁ ;

e not1ce of appeal in accordance
with Rule 5 of the Vermont RulesC1v11 P dure upon the secretary, district commission,

or district coordinator as appropra g any party by right as defined in 10 V.S.A.

§ 8502(5), the Natural Resqugges:Boaiy 146Very other person to whom notice of the filing
of an appeal is required tg be g1 A. § 8504(c) or (e), as appropnate In addition,
if the appeal is from an ‘etary or a district commission, the appellant

shall publish a copy] ? i off 5 more than 46 14 days after serving the notice
as requlred undeg: il 1

L I B

>
gaance. An appellant enters an appearance by filing a notice of appeal as provided
ofjhis rule. Any other person may enter an appearance within 20 21 days after

in subdivisiont
the date on whicipriotice of filing of the last notice of appeal to be filed was served, or, if

necessary, publfshed pursuant to subparagraph (b)(4)(B) of this rule, by filing a written notice of
appearance with the clerk and by serving the notice of appearance in accordance with Rule 5 of
the Vermont Rules of Civil Procedure and the Vermont Rules for Electronic Filing; provided that
any person enumerated in 10 V.S.A. § 8504(n)(1)-(3) may file and serve an appearance in a
timely fashion. Any other person who has not previously entered an appearance as provided in
this paragraph may enter an appearance by filing a timely motion to intervene. Attorneys shall

comply with Civil Rule 79.1(3).
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(d) Claims and Challenges of Party Status

(1) Appeals of Interlocutory District Commission Party Status Decisions. Any party in a
proceeding before a district commission, or any person denied party status in such a proceeding,
may move in the Environmental Court for an appeal of an interlocutory decision of the district
commission granting or denying party status pursuant to 10 V.S.A. § 6085(c). The motion,
together with a notice of appeal, must be filed and served as provided in subdivision (b) of this
rule within ten 14 days after the decision of the district commission appealed from, except that
the motion and notice need not be served by publication. The court may gra ri@; motion and
hear the appeal if it determines that review will materially advance the appliatios wprocess before
the district commission. The court shall expedite hearing and determination of ,,ax»@g, i
appeal. The provisions of Rule 2 apply to appeals under this paragraph only agf fordert “«?ﬁ

court.

f“‘

or the date of a 1u11ng by the court under, dfietbdi

5
e

e ent shall be served in accordance with Rule 5 of

)\
5

appellant may not raise any qucstlon on the

(A) An appeal from an appropriate municipal panel from which appeals may be on
the record pursuant to 24 V.S.A. §§ 4471 and 4472 shall be governed by the Vermont Rules
of Appellate Procedure and the Vermont Rules for Electronic Filing so far as applicable and
except as modified by this rule. The record on appeal shall consist of the original papers filed
with the municipal panel; any writings or exhibits considered by the panel in reaching the
decision appealed from; and a written transcript of the proceedings, whether recorded
electronically or stenographically, certified by the presiding officer of the municipal panel as

S
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the full, true and correct record of the proceedings. Within 30 days after the filing of the
notice of appeal, the clerk or other appropriate officer of the municipal panel shall transmit
the papers and exhibits filed to the clerk of the Environmental Court in the manner provided
in Rule 11(b) of the Rules of Appellate Procedure.

(B) Within ter 14 days after filing the notice of appeal, appellant shall send to the
municipal panel an order for a transcript of all proceedings, unless all parties involved in the
appeal stipulate to a transcript of less than all proceedings. A copy of the order shall be
served on the clerk of the Environmental Court and all persons upon whq ;’T coples of the
notice of appeal have been served pursuant to subdivision (b) of this rulé.

be the respon51b111ty of the mun1c1pal panel to cause a transcript to be mad

the municipal panel at the time of ordering the depos1t amount 1equ1red ]
10(b)(7) Before the transcription begms the municipal panel shallﬁﬁaﬂh e
service a deposit pursuant to that provision. 6

(2) From the Commissioner of Forests, Parks, and & ecreation
of the commissioner of forests, parks, and recreation under?‘fﬂlgS’A. ¢
record of the proceedmgs before the comm1ss1oner_ i
of appeal, the commissioner shall transmit the pars -'*éﬁ,, i

the

Environmental Court in the manner provided in W(b} iE
If those proceedmgs have been electromca LECO \d‘% i

A8

B
£

iled to cge its 5310-, 15-. and 20-day time periods
Consiste nt with the 51multaneous “dayisa day

4. That4he Chief Justice is authorized to report these amendments to the General
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vermont this day of ,2017.

Paul L. Reiber, Chief Justice
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Marilyn S. Skoglund, Associate Justice

Beth Robinson, Associate Justice
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PROPOSED

STATE OF VERMONT
VERMONT SUPREME COURT
TERM, 2017

Order Promulgating Amendment to Rule 9(a) of the Rules Governing Qualification, List,
Selection and Summoning of All Jurors

Paul L. Reiber, Chief Justice

Marilyn Skoglund, Associate Justice

Beth Robinson, Associate Justice

Proposed Amendment to Juror Rule (Day is a Day)



Harold E. Eaton, Jr. Associate Justice

Karen R. Carroll, Associate Justice
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PROPOSED

STATE OF VERMONT
VERMONT SUPREME COURT
TERM, 2017

Order Promulgating Amendments to the Vermont Rules of Probate Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby
ordered:

1. That Rule 4(e) of the Vermont Rules of Probate Procedure b mended

read as follows
(deleted matter struck through; new matter underlined): %

or by order of
the no’qce prescnbed by

location as the court may direct. The pub :
after the petition is filed or the o
publication. .

these rules, in ai
computing time.
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(1) Period Stated in Days or a Longer Unit. When the period is stated in days or a longer
unit of time:

(A) exclude the day of the event that triggers the period;

(B) count every day, including intermediate Saturdays. Sundays, and state or federal
legal holidays: and

(C) include the last day of the period, but if the last day is a Saturdav, Sunday. or state
or federal legal holiday, the period continues to run until the end:0f1k chext day that is not a
Saturday. Sunday, or legal holiday.

(2) Period Stated in Hours. When the period is stated:

4) “Las Bav ” Defined. Unless a different time is set by a statute or court order. the last
day ends:

(A) for electromc filing, at midnight; and

(B) for filing by other means. when the register’s office is scheduled to close.

(5) “Next Day” Defined. The “next day” is determined by continuing to count forward
when the period is measured after an event and backward when measured before an event.

Proposed Probate Day is a Day Rule Amendments



(6) “Business Day” Defined. A “business day” is a day that is not a Saturday, Sunday, or
state or federal legal holiday.

(b) Enlargement. When by these rules or by a notice given thereunder or by order of court
an act is required or allowed to be done at or within a specified time, the court for cause shown
may at any time in its discretion (1) with or without motion or notice order the period enlarged
if request therefor is made before the expiration of the period originally prescribed or as
extended by a previous order, or (2) upon motion made after the expiration of the specified
period permit the act to be done where the failure to act was the result of excusable neglect; but
it may not extend the time for taking any action under Rules 52(b), 60(b):and (c);-execeptiothe

served with the motion; and, opposing affidavits may be §el;;
the hearing, unless the court permits them to be serve

idopt the “day is a day” rule, a
ing time periods. The amendment

mputatlon 'ethod does not apply when a statute prescnbes a
Specific method for computing time. Amended V.R.P.P. 6(a) retains
¢:language of the former rule making its computation provisions
apply 10 a time period “prescribed or allowed by any applicable
statute” (emphasis added) and clarifies that it is applicable only where
the statute “does not specify a method of computing time.” Federal
Rule 6(a) as amended in 2009 omitted “applicable” from the prior
federal rule in adopting language otherwise substantially identical to
the language of amended V.R.C.P. 6(a). The Federal Advisory
Committee’s Note does not address the question whether “statute”
standing alone includes every enacted provision containing a time
period.

W
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The retention of “applicable” in the amended Vermont rule is
intended to preserve the effect of two Vermont Supreme Court
decisions making clear that the test of whether a statute is
“applicable” under former V.R.C.P. 6(a) is whether the statute
concerns matters to which the Rules of Civil Procedure apply under
V.R.C.P. 1. See Allenv. Vt. Emp’t Sec. Bd., 133 Vt. 166, 168, 333
A.2d 122, 124 (1975), and State v. Hanlon, 164 Vt. 125, 128, 665
A.2d 603, 604 (1995), further discussed in the Reporter’s Notes to the
simultaneous amendment of V.R.C.P. 6(a).

le], all deadlines stated in days
ire computed in the same way.

‘the deadline falls on the next day that
, Sunday, or legal holiday.

“event” for brev1ty and 31mphc1ty The change is not intended as a
change in meaning.

Periods of less than 11 days in other provisions of the rules
would be shortened by the inclusion of intermediate Saturdays,
Sundays, and legal holidays. Accordingly, shorter time periods in
other rules are being extended by simultaneous amendments,
generally following guidelines stated in the Federal Advisory
Committee’s Notes:
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Most of the 10-day periods were adjusted to meet
the change in computation method by setting 14 days
as the new period. A 14-day period corresponds to the
most frequent result of a 10-day period under the
former computation method—two Saturdays and two
Sundays were excluded, giving 14 days in all. A 14-
day period has an additional advantage. The final day
falls on the same day of the week as the event that
triggered the period—the 14th day after a Monda,
for example, is a Monday. This advantage of usin
week-long periods led to adopting 7-day p_eribc_l o

In sum, in the Vermont rule
changed to five unless there is a sp
Periods of five to 20 days are coz

a ﬁling is due within 30 days after an event, and the
thirtieth day falls on Saturday, September 1, 2007, then
the filing is due on Tuesday, September 4, 2007
(Monday, September 3, is Labor Day). But if a filing is
due 21 days before an event, and the twenty-first day
falls on Saturday, September 1, then the filing is due on
Friday, August 31. If the clerk’s office is inaccessible
on August 31, then [the rule] extends the filing deadline
forward to the next accessible day that is not a

5
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Saturday, Sunday, or legal holiday—mno later than
Tuesday, September 4.

In either the “after” or “before” situation, if the clerk’s office in
this example were inaccessible on Tuesday, September 4, the
extension would continue until the office was accessible.

Rule 6(a)(6) is added consistent with Act 0f 2017 in order to
make clear that an applicable statute, or another p prov1s1on of these or
other court procedural rules, computing a time perlo C
days” creates an exception to the “day is a day” ¢
generally made applicable by Rule 6(a)(1): o 14
2625(f)(2), as amended by Act of 2017. Jntes
Sundays, and state or federal legal holiday:
computing a period specified to be in
the practice specified by Rule 6(a)(1):
labeled.

NVerm 1t. Rules of Probate Procedure be amended to read
‘new matter underlined):

* ok ok ok ok ok ok

i .different time is fixed by the court, any party opposing the motion may file a
memorandum in opposmon within 10 14 days after service of the motion.

(c) Failure to Timely File. Unless the court decides otherwise, a pleading, motion, or
memorandum filed less than five 7 days before a hearing will not be considered at the hearing.
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Reporter’s Notes—2017 Amendment

Rules 7(b)(4) and (c) are amended to extend their 10- and 5-day
time periods to 14 and 7 days consistent with the simultaneous “day
is a day” amendments to V.R.P.P. 6.

4. That Rule 12(b) of the Vermont Rules of Probate Procedure be amended to read as follows
(deleted matter struck through; new matter underlined): ’

of all other parti anél fe: e shéll ‘be freely given when Justlce so requires. A party may file an
answer to afam ded petition within 0 14 days after service of the amended petition.

Reporter’s Notes—2017 Amendment
Rule 15 (a) is amended to extend its 20- and 10-day time periods
to 21 and 14 days consistent with the simultaneous “day is a day”
amendments to V.R.P.P. 6.

6. That Rule 52(b) of the Vermont Rules of Probate Procedure be amended to read as follows
(deleted matter struck through; new matter underlined):
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RULE 52. FINDINGS BY THE COURT

(b) Amendment. Upon motion of a party made not later than 18 28 days after entry of
judgment, the court may amend its findings or make additional findings and may amend the
judgment accordingly.

Reporter’s Notes—2017 Amendment

Rule 52(b) is amended to extend its 10-day time_peri
days consistent with the simultaneous “day is a day’;amenc
V.R.P.P. 6 and for consistency with the new standar
52(b), adopted to conform to the federal rule.

amended

(d) Proceedings.

(1) Meetings. When a refer

! inless the order of reference
d’place for the first meeting of the

LI S K S 3 S

(2) Effect.

K %k ok ok ok ook ok

(iii) Except where the reference is by agreement without reservation of the right to
object, any party may, within 8 14 days after being served with notice of the filing of the
report, serve written objections thereto upon the other parties. Application to the court for
action upon the report and upon objections thereto shall be by motion. Except as
otherwise provided in this paragraph (2), the court after hearing may adopt the report or
may modify it or may reject it in whole or in part or may receive further evidence or may
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recommit it with instructions.

% %k g ook ok ok ok

Reporter’s Notes—2017 Amendment

Rules 53(d)(1) and (e)(2)(iii) are amended to extend their 20-
and 10-day time periods to 21 and 14 days consistent with the
simultaneous “day is a day” amendments to V.R.P.P. 6.

8. That Rule 58 of the Vermont Rules of Probate Procedure&' '
(deleted matter struck through; new matter underlined):

parties, who shall file any objections w1th_1:
orders such objections to be filed earlier. °

Reporter’s Notes—2017 Amendment

Rules 60(c) is amended to extend its 10-day time period to 28
days consistent with the simultaneous “day is a day” amendments to
V.R.P.P. 6 and for comsistency with the new standard of the
comparable Civil Rule, V.R.C.P. 59(e), adopted for consistency
with the federal rule.

10. That Rules 64(a), (d), and (e) of the Vermont Rules of Probate Procedure be amended to
read as follows (deleted matter struck through; new matter underlined):
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RULE 64. CREDITORS’ CLAIMS AGAINST DECEDENTS’ ESTATES

(a) Notice to creditors. Unless notice to creditors has already been given or unless
subsection (b) applies, an executor or administrator upon appointment shall publish, pursuant to
Rule 4(e), notice to creditors of the estate to present their claims within four months after the
date of publication of the notice or be forever barred from their claims. Unless the court orders
otherwise, publication of the notice to creditors shall occur within 30 days after the issuance of
letters testamentary or letters of administration. A copy of the notice shall be filed with the court,
within $0 14 days after publication. The executor or administrator shall also promptly send by
first class mail a similar notice, or a copy of the published notice, to ditor known to or
reasonably ascertainable by the executor or administrator.

Aok ok sk %k ook ook

RULE 66. INVENTORY AND ACCOUNTS

(e) Accounts; nécessity of a written objection. Unless the court directs otherwise, no party
who fails to file a written objection to the allowance of an account, specifying the grounds of
objection, at least 3 7 days before the hearing on the account shall be heard in opposition to the
account. In the absence of any objections, the court may allow a verified account without

hearing.

' 10
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Reporter’s Notes—2017 Amendment

Rule 66(e) is amended to extend its 3-day time period to 7 days
consistent with the simultaneous “day is a day” amendments to
V.R.P.P.6.

12. That Rule 72(b)(2) of the Vermont Rules of Probate Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 72. CIVIL CONTEMPT PROCEED

(b) Procedure.

k %k ok ok ok ok ook

:edlng shall’$6t the matter

(2) Notzce Servzce The order of the court iy 1at1ng the p , (
ther withi:a copy of the

13. That Rul _80(c) of the Vermont Rules of Probate Procedure be amended to read as
follows (deleted mattel struck through; new matter underlined):

RULE 80. CONVEYANCE OF PROPERTY WHEN RECORD HOLDER DECEASED

(c) Answer. Unless the court directs otherwise, a person receiving notice shall serve an
answer within 20 21 days after service of the summons and petition or, with respect to a person
receiving notice served pursuant to Rule 4(e), 4(f) or 4(k) outside the United States or Canada,
within 59 49 days after such service. The service of a motion permitted by these rules alters these
periods of time as provided in Rule 12(a) of the Vermont Rules of Civil Procedure.

11
Proposed Probate Day is a Day Rule Amendments
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Reporter’s Notes—2017 Amendment

Rule 80(c) is amended to change its 20-day time period to 21
days and its 50-day time period to 49 days, consistent with the
simultaneous “day is a day” amendments to V.R.P.P. 6.

14. That these rules, as added or amended, are prescribed and promulgated effective
. The Reporter's Notes are advisory.

15. That the Chief Justicé is authorized to report these amendments.to.the General Assembly
in accordance with the provisions of 12 V.S.A. § 1, as amended.

“Harold E. Eaton, Jr., Associate Justice

Katen R. Carroll, Associate Justice

12
Proposed Probate Day is a Day Rule Amendments



PROPOSED

STATE OF VERMONT
VERMONT SUPREME COURT
» 2017

Order Promulgating Amendments to the Vermont Rules of Small Claims Procedure

(deleted matter struck through; new matter underlined):

RULE 10. APPEALS

% ok ok ok ok %

(c) Record on appeal; transcript.

depos1t of the estimated cost within 15
party must file the completed original, t
completed. :

(e) Appeai to the Suprej

website and at the clerk’s office, with the clerk.

(3) If the request for permission to appeal is not filed with the clerk of the civil division
within 18 14 days from the entry of judgment, or permission to appeal is denied by the Vermont
Supreme Court, the clerk will notify all parties that the appellate decision of the civil division is

final.

* ok % ok ok ok

Proposed Small Claims Day is a Day



Reporter’s Notes—2017 Amendment

Rule 10 is amended to change its 15- and 10-day time periods to
14 days, consistent with the simultaneous “day is a day” amendments
to V.R.C.P. 6, which adopt from the Federal Rules the day-is-a-day
counting system, a simplified method of computing time periods. The
amendments serve the purposes of both achieving simplicity and
maintaining uniformity with the federal practice.

As stated in the Reporter’s Notes to the amendment of V.R.C; 2
(quoting the Federal Advisory Committee’s Note), “all deadling e?.

creditor must notify the court clerk within

20 21 days after receiving satlsfactm i 5t clerk will enter satisfaction of the
judgment on the docket. If sati Sjud, 1ent is not entered on the docket within 20 21

days after the Judgment credl

onsistent with the simultaneous “day is a day” amendments to
V.R.C.P. 6. See Reporter’s Notes to V.R.S.C.P. 10. -

3. That these rules as amended are prescribed and promulgated effective , 2017.
The Reporter’s Notes are advisory.

4, That the Chief Justice is authorized to report these amendments to the General Assembly
in accordance with the provisions of 12 V.S.A. § 1, as amended.

2
Proposed Small Claims Day is a Day



Dated in Chambers at Montpelier, Vermont, this day of , 2017.

Paul L. Reiber, Chief Justice

Proposed Small Claims Day is a Day



STATE OF VERMONT
VERMONT SUPREME COURT
MARCH TERM, 2017

Order Promulgating Amendments to Rules 4(a) and 80.2 of the Vermont Rules of Probate
Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is
hereby ordered:

1. That Rule 4(a) of the Vermont Rules of Probate Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 4. NOTICE; PROCESS

(a) Form of Notice. A notice required under these rules shall bear the signature or facsimile
signature of the judge or register, or petitioner’s attorney; contain the name and address of the
court and, as appropriate, the name of the decedent, the child or adult in need of or under
guardianship, or the settlor and beneficiaries of a trust; be directed individually to each interested
person identified pursuant to Rule 3(a) by name if known; state the name and postal and e-mail
addresses and telephone number of the petitioner or of the petitioner’s attorney; be accompanied
by a copy of the petition and any annexed documents; state the date and place of hearing or reply
if either is required; and advise the recipient that the action or order sought may be granted if no
interested person appears to object. Where appropriate, the notice shall also state clearly that the
recipient must enter an appearance to receive notice of further actions or filings in the proceeding

and shall spe01fy how the re01p1ent can enter an appearance ?he—ee&et—may—reqwfe—that—a—feim

e—A notice shall comply

w1th the format provisions of the Vermont Rules for Electromc Filing, if applicable. The
petitioner must include with the notice a blank Notice of Appearance form.

Reporter’s Notes—2017 Amendment

Rule 4(a) is amended to adopt language of V.R.C.P. 4(b) and to
address a problem that arises with increasing frequency with the
increase of self-representation. It is not uncommon for a court to get a
letter or answer from an unrepresented party with no return address,
email address, or phone number. The court may then have an answer
or other pleading but no good address to which to mail hearing notices,
and no way to call or email the party if there are last minute
continuances of court dates. A notice of appearance form for
unrepresented parties is already in use informally in some courts, but it
is only available once a party comes to the courthouse. By providing a
blank notice of appearance form at the time the complaint is served,
unrepresented defendants will be encouraged to provide contact
information for the court as well as to comply with V.R.P.P. 79.1(c).



2. That Rule 80.2(a) of the Vermont Rules of Probate Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 80.2. ANCILLARY ADMINISTRATION

(a) Petition and Attachments. An ancillary estate shall be opened when the following are
filed:

(1) A petition requesting administration of the Vermont estate including:

(i) A request for appointment of an administrator or executor for the Vermont estate
with the name of the proposed admmlstrator or executor;

representation that some or all of the real pronertv is located in the un1t in whlch the
proceeding is brought; and
(iii) The names and addresses of all interested persons as defined in Rule 17, ;-and

() The-entry-fee:

(2) An authenticated copy of the will and the probate thereof, or such substitute for the
copy as is allowed by law.

The petition shall be signed by the executor or administrator appointed in the state in
which the will is probated, or some other interested person. :

Reporter’s Notes—2017 Amendment
Rule 80.2 is amended to conform to present practice. The
petition will conform to the requirements of Rule 3 to the extent not
inconsistent with this rule. The representation as to the location of

real property is necessary to establish jurisdiction and venue.

3. That these rules, as added or amended, are prescribed and promulgated effective
May 15, 2017. The Reporter's Notes are advisory.

4, That the Chief Justice is authorized to report these amendments to the General
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vermo thls 13" day ,Zf March, 2017.
\

L Reiber, Chleft]-u@.(le
OE(M« A Jsdboé

John A. <Jooley, Associate Justice
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PROPOSED
STATE OF VERMONT
VERMONT SUPREME COURT
TERM, 2017
Order Promulgating Amendment to Rule 47(d) of the Vermont Rules of Probate Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby
ordered:

propnate Although the former last
03(b), it and the other requirements of
s prescribed by the supreme court

3. That the'€hief Justice is authorized to report this amendment to the General Assembly in
accordance with theiprovisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vermont, this day of , 2017,

Paul L. Reiber, Chief Justice

PROPOSED V.RP.P. 47(d)




John A. Dooley, Associate Justice

Marilyn S. Skoglund, Associate Justice

Beth Robinson, Associate Justice

PROPOSED V.RP.P. 47(d)
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STATE OF VERMONT
VERMONT SUPREME COURT
DECEMBER TERM, 2016

Order Promulgating Amendments to Rule 17 of the Vermont Rules of Criminal Procedure

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby
ordered:

1. That Rule 17 of the Vermont Rules of Criminal Procedure be amended to read as
follows (deleted matter struck through; new matter underlined):

RULE 17. SUBPOENA

(2) For Attendance of Witnesses; Form; Issuance. A subpoena shall must be issued
provided by the clerk. It shall must state the name of the court and the title, if any, of the
proceeding, and shall must command each person to whom it is directed to attend and give
testimony at the time and place specified therein. The-elerle-shall-issue-a-subpoena; The
subpoena must be issued signed but otherwise in blank to a party requesting it, who shall fill in
the blanks before it is served. A subpoena shell will be issued by a judicial officer in a
proceeding before him or her, and notice must be given as required in paragraph (c)(2) below.

(b) Defendants Unable to Pay. The court skall must order at any time that a subpoena be
issued for service on a named witness upon an ex parte application of a defendant upon a
satisfactory showing that the defendant is financially unable to pay the fees of the witness and
that the presence of the witness is necessary to an adequate defense. If the court orders the
subpoena to be issued the costs incurred by the process and the fees of the witness so subpoenaed
shall must be paid in the same manner in which similar costs and fees are paid in cases of a
witness subpoenaed in behalf of the state.

(c) For Production of Documentary Evidence and of Objects. A subpoena may also
command the witness to whom it is directed to produce the books papers, documents or other

The court on motion made promptly may quash or modify the subpoena if compliance would b
unreasonable or oppressive.

(1) Subject Matters of Subpoena; Electronically Stored Information: Motions to Quash.
A command to produce evidence or to permit inspection, copying, testing, or sampling may be
joined with a command to appear at trial or hearing or at deposition, or may be issued separately.
A subpoena may specify the form or forms in which electronically stored information is to be

produced. A person commanded to produce and permit inspection, copying, testing, or sampling




of books, papers, documents, or tangible things, or of designated electronically stored

information or inspection of premises need not appear in person at the place of production or
inspection unless commanded to appear for deposition, hearing, or trial. Upon a motion to quash

a subpoena, the court may direct that books. papers, documents, or objects designated in the

subpoena be produced before the court at a time prior to the trial or prior to the time when they

are to be offered in evidence for an in camera review.

(2) Protection of Persons Subject to Subpoenas. A party or an attorney responsible for the
issuance and service of a subpoena must take reasonable steps to avoid imposing undue.burden

or expense on a person subject to that subpoena. A person who has been subpoenaed to produce
and or permit inspection, copying, testing, or sampling may within 14 days after service file
written objection or a motion to quash. The subpoena must provide notice of the person’s right

to obiect or to seek to quash, and the procedures for doing so. In the event of an objection. all
parties have the right to be heard. If objection has been made, the party seeking the materials
will not be entitled to inspect and copy the materials except pursuant to a court order. Whena
party seeks access to a person’s school records or to any other records of a person which are by

law confidential, the party must provide written notice to the other party that the records have

been requested prior to the service of any subpoena requesting the records.

& % ok ok ok

Reporter’s Notes — 2017 Amendment

Rule 17(a) is amended to-clarify that a subpoena is provided by the clerk -
of court but actually issued by a judicial officer, subject to certain notice of
rights on the part of persons subject to subpoena to object thereto, and the
procedures for doing so. The amended provisions related to provision and
issuance of subpoenas are intended to conform to current practice in the

criminal division.

Rule 17(c) is amended to add express provision for “nonproceedings”
subpoenas duces tecum, that is, for production of specified objects, including
but not limited to documents and electronically stored information, outside of
the context of deposition or judicial proceedings. The former rule had only
addressed document production in connection with witness attendance at
deposition, hearing, or trial, and thus did not provide guidance as to those
circumstances in which a party was solely interested in seeking production of
documents or tangible objects related to a pending case without the necessity
of a witness’s attendance or personal appearance. The amendment is
consistent with the equivalent civil rule, V.R.C.P. 45(a)(1), which already
provides for such “nonproceedings” subpoenas duces tecum.

In default of clear provision for “nonproceedings” subpoenas, attorneys
and parties in criminal cases were using existing forms which specified a
deposition or court hearing date and time, with the understanding that the
documents sought would actually be produced at an agreed location, usually



the serving party’s office, and not the court as indicated. The amendment
serves to conform the rule to the practice which has evolved, clarifying the
court’s role in issuance of subpoenas duces tecum as well as in responding to
objections raised on the part of persons served with such subpoenas. The
amendment is also consistent with decisions of the Court suggesting that
recourse to the discovery process is the preferred course when a party seeks
production of records which may be considered sensitive. See State v.
Rehkop, 2006 VT 72, 9, 180 Vt. 228, 908 A.2d 488; State v. Barbera, 2005
VT 13,911, 178 Vt. 498, 872 A.2d 309 (mem.); State v. Simoneau, 2003 VT
83, 28, 176 Vt. 15, 833 A.2d 1280; State v. Roy, 151 Vt. 17, 34, 557 A.2d
884, 894-95 (1989), overruled on other grounds by State v. Brillon, 2008 VT
35, 183 Vit. 475, 955 A.2d 1108.

New paragraph (c)(1) specifies that a subpoena commanding production
of evidence or to permit inspection, copying, testing, or sampling may be
issued independently from, but as well as for, trial, hearing, or deposition. In
the case of a “nonproceedings” subpoena, if the requested items are
produced, the person commanded to respond need not appear in person at the
place of production or inspection. The paragraph carries forward the
procedure authorizing the court in event of a motion to quash to direct that
the documents or objects sought be produced before the court for in camera
review. The new paragraph also specifies for the first time that a subpoena
may issue for electronically stored information, with a requirement that the
subpoena identify the form or forms in which such information is to be .

produced.

New paragraph (c)(2) prescribes certain protections for persons who are
subject to the issuance of subpoenas. First, a party or attorney responsible
for the issuance and service of a subpoena is obligated to take reasonable
steps to avoid imposing undue burden or expense on a person subject to that
subpoena. Second, express provision is made for filing of objection or
motion to quash in response to subpoena within 14 days after service, and all
parties have a right to be heard. In the event of objection, the materials in
issue shall not be provided to the requesting party except pursuant to court
order. In addition, when a party seeks access to a witness’s school records,
or to any other records of a witness which are by law confidential, the party
must provide written notice to the other party that the records have been
requested prior to the service of any subpoena requesting such records. This
requirement is consistent with existing protection accorded to certain records
of alleged victims under 13 V.S.A. § 6607, which provides:

When a defendant seeks access to a victim’s school
records, or to any other records of a victim which are by
law confidential, the defendant shall provide written
notice to the prosecutor that the records have been



requested prior to the service of any subpoena requesting
the records.

In addition, federal law serves to protect and apply to any release of an
individual’s substance abuse records and school records. See 42 U.S.C.
§ 290dd-2(a); In re B.S., 163 Vt. 445, 659 A.2d 1137 (1995). Substance
abuse treatment records are not subject to subpoena unless the court finds
good cause for disclosure. See 42 U.S.C. § 290dd-2(b)(2)(C); 42 C.F.R.
§ 2.64(d). Similarly, under the Family Educational Rights and Privacy Act
of 1974 (FERPA) a school may not release such records without a valid
release except “in compliance with judicial order, or pursuant to any lawfully
issued subpoena,” if the student and, under certain conditions, parents have
been notified. 20 U.S.C. § 1232g(b)(2)(B). The purpose of the notification
of the parents or the adult student is so they may seek protective actionin a
motion to quash. 34 C.F.R. § 99.31(a)(9)(ii). Thus the FERPA also
anticipates a motion to quash the subpoena duces tecum as the appropriate
procedure to follow. 20 U.S.C. § 1232g(b)(2)(B). The amended rule
recognizes these provisions of law and their likely applicability in the court’s
determination of any objection or motion to quash a subpoena duces tecum.

References to “shall” are generally amended to “must” or “will”
consistent with general restyling of the rules of procedure by the Court. The
change in termmology is stylistic rather than substantive.

2. That these rules, as amended are prescribed and promulgated to become effective
February 20, 2017. The Reporter’s Notes are advisory.

3. That the Chief Justice is authorized to report these amendments to the General Assembly
in accordance with the provisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vernion this 15th /d gi: ber, 2016.

@AA

Paulber Chief Justice
M ] ﬂi%ﬁbQ\

John v.AIl, Associate Justice

o %//L/{

Marilyn S. SkoglundfAssociate Justice
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PROPOSED
STATE OF VERMONT

VERMONT SUPREME COURT
TERM 2017

Order Promulgating Amendment to Rule 32 of
the Vermont Rules of Criminal Procedure

Pursuant to the Vermont Constitution, Chapter 11, Section 37, and 12 V.S.A. § 1,
it is hereby ordered:

1. That Rule 32(g) of the Vermont Rules of Crimina

be added to
provide as follows: =

RULE 32. SENTENCE AND5IL

ainount of restitution
burden of establishin,

=Biscl t least 14 days prior to the restitution hearing, the
QIrne’ st pr@mde to the defendant a written statement of the amount of
restitufion. clalmed and:eopies '0f any documents that the state intends to offer in evidence
to establishtasfictim’s matgrial loss and support the claim for restitution. The prosecuting
attorney musSkdisclose in writing to the defendant the existence and terms, if known after
reasonable inqUit y, of any policy of insurance for the losses in issue that would serve to
compensate the victim for all or any portion of material loss held by the victim or a party
other than the defendant. The disclosure must include uninsured motorist coverage, if
applicable, and it must be made to the defendant at least 14 days prior to the restitution
hearing. If the defendant claims that a victim’s losses are not uninsured by reason of the
existence of defendant’s own or a third party’s insurance coverage for the losses in issue,
he or she must disclose to the prosecuting attorney in writing the existence and terms of
this liability insurance coverage, if known after reasonable inquiry, at least 14 days prior

to the restitution hearing.

(3) Ability to Pay. If the defendant intends to raise the issue of inability to pay the
requested amount at the restitution hearing or in a restitution payment schedule or both,

Proposed V.R.Cr.P 32(g) 1




he or she must disclose such intent in writing to the court and prosecuting attorney at
least 14 days prior to the restitution hearing.

Reporter’s Notes—2017 Amendment

Subdivision 32(g) is added in response to the Court’s decision in
State v. Morse, 2014 VT 84, 197 Vt. 495, 106 A.3d 902, to provide
specific procedures for conduct of restitution hearings convened
pursuant to 13 V.S.A. § 7043. Paragraph 32(g)(1) prescribes the
procedure in restitution hearings generally, including allocatlon of the
burden of proof in establishing restitution claims payablezos i
crime. The paragraph also adopts by reference the pr
subparagraph 32(0)(4)(A) spec1fy1ng procedural due

by the defendant to the prosecu
made by the prosecuting 7

ictiin’s material losses are not
2)(2) and thus not compensable in

oulde grve to cover the loss, he or she must make such
__dlsclosure to the prosecuting attorney as well. The

or thedefendant is uniquely and reasonably within their direct
knowledge and the rule contemplates that this information would be
routinely stbject to disclosure. Information about other insurance
coverage for the losses in issue held by third parties such as family
members, friends, or other property owners involved in the losses may
not be so readily available. The rule imposes an obligation of
reasonable inquiry as to the existence and terms of such other
insurance, anticipating disclosure of such information as is reasonably
known, to enable the court to render a fully informed decision on the
issue of material loss as the term is defined by 13 V.S.A. § 7043(a)(2).

Proposed V.RCr.P 32(g) 2




Paragraph 32(g)(3) requires that if a defendant intends to raise the
issue of inability to pay restitution, he or she must provide written
notice to this effect to the court and prosecuting attorney at least 14
days prior to the restitution hearing. This disclosure requirement is
intended to enable the prosecuting attorney and the court to know that
evidence may be required on the issue of ability to pay from the
defendant or other sources. See 13 V.S.A. § 7043(d)(2); State v.
Vezina, 2015 VT 56, 199 Vt. 175; 121 A.3d 1195. The amended rule
contemplates that a defendant’s failure to provide timely notice may
not be construed as a waiver of the right to be heard or to present
evidence as to alleged inability to pay restitution. Howe
untimely interposed assertion of inability to pay may.
for continuance or such other orders as the court dee

circumstances.

John A. Dooley, Associate Justice

Marilyn S. Skoglund, Associate Justice

Beth Robinson, Associate Justice

Harold E. Eaton, Jr., Associate Justice

Proposed V.RCr.P 32(g) 3




STATE OF VERMONT
VYERMONT SUPREME COURT
DWEMZBER TERM, 2016

Order Promulgating Amendments to Rules 4.2(a) and 4.3(b) of the Vermont Rules for
Family Proceedings

Pursuant to Chapter II, Section 37, of the Vermont Constitution, it is hereby ordered:

1. That Rule 4.2(a) of the Vermont Rules for Family Proceedings be amended to read as
follows (new matter underlined:

RULE 4.2. MOTIONS AFTER JUDGMENT
(a) Applicability. This rule applies to all post-judgment proceedings in actions for divorce
under Rules 4.0 and 4.1 except motions for relief under V.R.C.P. 59 or 60, motions to intervene
and for relief from a judgment of parentage under Rule 4.3(b)(1). and actions seeking wage
withholding under Rule 4.3(b)(2). Notwithstanding the pendency of an appeal, the court may
entertain motions under this rule as provided in Rule 12(d).

Reporter’s Notes—2017 Amendment

Rule 4.2(a) is amended to implement the simultaneous amendment of
Rule 4.3(b) by making clear that motions to intervene and for relief from
a parentage judgment under new Rule 4.3(b)(1), like wage withholding
actions under what is now Rule 4 3(b) (2), are excepted from the
provisions of Rule 4.2.

2. That Rule 4.3(b) of the Vermont Rules for Family Proceedings be amended to read as
follows (new matter underlined; deleted matter struck through):

RULE 4.3. SPECIAL PROCEDURES

(b) Motion to Intervene and for Relief from Parentage Judgment; Action for Wage

Withholding. ()-Application-ef Civil Rules: Except as provided in this subdivision, the

Vermont Rules of Civil Procedure apply to motions by nonparties seeking to intervene and
obtain relief from a judgment of parentage and to actions seeking wage withholding.

(1) Motion for Relief from Parentage Judgment by Nonparty.

(A) A person seeking to establish parentage in a case where parentage has been
previously determined by a judgment in a parentage action in the Family Division
pursuant to subchapter 3A of chapter 5 of Title 15 to which the person was not a party
may make a motion to reopen and intervene in that action on the ground that the person’s

interest was not adequately represented by the parties to it and to set aside the parentage
determination on the ground that the person’s constitutional rights were infringed by the

determination.




(B)_The motion must be filed in the county where the judgment of parentage was

originally entered, and must be served upon all parties to the original determination and
any other parties against whom relief is sought.

(2) Action for Wage Withholding. Petitions for wage withholding to secure child support,
spousal support, and arrearages of child support or spousal support are governed by this
subdivision paragraph. If a petition is filed seeking both wage withholding for spousal
support and wage withholding for child support, or arrearages thereof, the action will be
heard entirely by a single superior judge assigned to the family division without any
individualized finding under 4 V.S.A. § 463.

(2A) Petition. A petition for wage withholding pursuant to 15 V.S.A. § 780 et seq.
must set forth the petitioner’s name, and, if different, the name of the person legally
entitled to receive child or spousal support, the defendant, the defendant’s employer(s), if
known, and any other information required by law.

(3B) Service and Filing of Petition. The court or the Office of Child Support will
- serve a copy of the petition on the defendant either:

(Ad) in person in accordance with V.R.C.P. 4; or

(Bii) by certified mail, return receipt requested with instructions to deliver to
addressee only. If acceptance of service is refused, the court may serve the obligor
by sending the petition to the obligor by ordinary first-class mail and by certifying
that such service has been made. In the alternative, the court may provide for mail

service as provided in V.R.C.P. 4(f) and (J).

(4C) Notice of Hearing; Objections. A plaintiff who seeks wage withholding must
submit a blank notice of hearing to the court together with the petition, for completion by
the clerk and service with the petition. A hearing date will be scheduled within 10 days of
the filing of the petition. A party who objects must present the objection at the hearing
provided for in the notice of hearing. If the Office of Child Support has notified the
obligor to commence wage withholding pursuant to 15 V.S.A. § 782(f), the obligor must
file any objection and a request for hearing within 10 days of receiving the notification.

(5D) Findings and Order. The court’s ruling will, if contested, contain findings
and conclusions, must in all cases contain a separately captioned order, and must also be
served on each party and the registry in accordance with V.R.C.P. 5. The order will
contain the information required by 15 V.S.A. § 785.

Reporter’s Notes—2017 Amendment

Rule 4.3(b) is amended to address the question raised in Columbia
v. Lawton, 2013 VT 2, 193 Vi. 165, 71 A.3d 1218, concerning the
remedy for a person seeking to establish parentage after a prior
determination of parentage to which that person was not a party.
Columbia interpreted 15 V.S.A. § 302(a) to prohibit a parentage
action in the Family Division by a nonparty after a prior Family
Division parentage determination in the absence of a showing of a
constitutional right. The amended rule does not apply to a

2



determination of parentage made in a Probate Division adoption
proceeding pursuant to 15A V.S.A. §§ 3-101-3-802.

Rule 4.3(b) continues to provide that the Rules of Civil Procedure
apply to motions and actions under it except as otherwise provided in
that rule. Under new Rule 4.3(b)(1)(A), a nonparty to a prior
parentage determination under 15 V.S.A. §§ 301-308 may seek to
claim a deprivation of constitutional rights in that determination by
filing a motion to intervene and reopen the matter, asserting that the
parties to the determination did not adequately represent the
applicant’s interest and seeking to set aside the determination as an
infringement of the applicant’s constitutional rights. The amendment
is not intended to establish the elements of a direct action based on
the constitution but to make clear that a constitutional claim is
possible by providing a procedure for a nonparty to raise such a claim
in the Family Division. Subparagraph (1)(B) provides a process for
filing and serving the motion that controls over any conirary
provision in the Civil Rules.

The wage withholding provisions of Rule 4.3(b)(1)-(5) have been
redesignated as Rule 4.3(b)(2)(A)-(D) with changes in numbering and

a minor stylistic change.

3. That these rules as amended are prescribed and promulgated, effective on February 20,
2017 The Reporter s Notes are adv1sory

4. That the Chlef Justice is authonzed to report these amendments to the General
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended.

Dated in Chambers at Montpelier, Vermont, this 15% day of December 2016

=

Pé&% (Z:Zaef Justice

oolgy, A ciate Justke

ﬁérilyﬁ S.S und, Assoctate Justice
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