
(e) Confidentiality of Records. The clerk shall not disclose the filing of an action or release 
any records, proceedings, or minutes pertai • 
of; or (ii) at least one defendant has actual notice of the pendency of the action by service or 
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STATE OF VERMONT 
VERMONT SUPREME COURT 

APRIL TERM, 2017 

Order Promulgating Emergency Amendments to Rule 77(e) of the Vermont Rules of Civil 
Procedure and Rule 6(b) of the Rules for Public Access to Court Records  

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 
ordered: 

1. That Rule 77(e) of the Vermont Rules of Civil Procedure be amended to read as follows 
(deleted matter struck through; new matter underlined): 

RULE 77. SUPERIOR COURTS AND CLERKS 

of that time ordered by the court, has expired. Nor shall thc The clerk shall not disclose any 
materials or information required by law to be kept confidential. 

Notes-2017 Emergency Amendment 

Rule 77(e) of the Vermont Rules of Civil Procedure was 
promulgated in 1984 to align the Rules of Civil Procedure with the 
existing confidentiality provision set forth in 4 V.S.A. § 652(4), 
enacted in 1972. With the legislative repeal of 4 V.S.A. § 652(4) in 
2013, the residual confidentiality provision of Rule 77(e), which 
precluded disclosure of records pertaining to the filing of an action 
until the action was disposed or at least one defendant was served, 
is superfluous, and is therefore removed. 

2. That Rule 6(b) of the Rules for Public Access to Court Records be amended to read as 
follows (deleted matter struck through; new matter underlined): 

§ 6. Case Records 

(b) Exceptions. The public shall not have access to the following judicial branch records: 

* * * * * * 

(25) Records filed or generated in connection with the filing of a civil action prior to service 
: 	 • 	• - --- - -p 	- 

(2625) A will deposited with the probate court for safekeeping, and indices thereof, as 
provided by 14 V.S.A. § 2 and Rule 77(e) of the Vermont Rules of Probate Procedure; 



(2726) The complaint and affidavit filed pursuant to 15 V.S.A. §§ 1103, 1104, or 12 V.S .A. 
§§ 5133, 5134, but not a temporary order, until the defendant has an opportunity for a 
hearing pursuant to 15 V.S.A. §§ 1103(b) or 1104(b) or 12 V.S.A. §§ 5133(b) or 5134(b); 

(2827) Records of criminal proceedings involving participants in an adult diversion 
program sealed pursuant to 3 V.S.A. § 164(e); 

(2928) Records containing a social security number of any person, but only until the social 
security number has been redacted from the copy of the record provided to the public; 

(3029) Records with respect to jurors or prospective jurors as provided in the Rules 
Governing Qualification, List, Selection and Summoning of All Jurors; 

(3130) Any transcript, court reporter's notes, or audio or videotape of a proceeding to which 
the public does not have access; 

(3231) Any evidence introduced in a proceeding to which the public does not have access; 
and 

(3332) Affidavits of income and assets as provided in 15 V.S.A. § 662 and Rules 4.0-4.2 
of the Vermont Rules for Family Proceedings. 

(3133) Records from a juvenile proceeding that are filed with the court or admitted into 
evidence in a divorce or parentage proceeding. 

(3534) Records containing information obtained from a person during his or her risk 
assessment or needs screening pursuant to 13 V.S.A. § 7554c. 

(3635) Any other record to which public access is prohibited by statute. 

Notes-2017 Emergency Amendment 

Rule 6(b)(25), which excluded from public access records 
related to the filing of a civil action prior to service, is removed to 
conform with the removal of the referenced confidentiality 
provision in Rule 77(e) of the Rules of Civil Procedure. Former 
paragraphs (26) to (36) have been renumbered (25) to (35). 

3. That the Court finds that these amendments must be promulgated without resort to the notice 
and comment procedures set forth in Administrative Order No. 11 for the purpose of bringing court 
procedure immediately into conformity with the policies underlying the Rules for Public Access 
to Court Records. 

4. That these rules, as added or amended, are prescribed and promulgated effective April 24, 
2017. 

5. That the Chief Justice is authorized to report these amendments to the General Assembly in 
accordance with the provisions of 12 V.S.A. § 1, as amended. 

4,  A 
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eKrhiefJustice 

Dated in Chambers at Montpelier, Vermont, this 20th  day of April, 2017. 

Hgotid E. Eaton, Jr. 16Vociate Justice 
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STATE OF VERMONT 
VERMONT SUPREME COURT 

DECEMBER TERM, 2016 

Order Amending Rule 5 of the Vermont Rules of Civil Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 
ordered: 

1. That Rule 5 of the Vermont Rules of Civil Procedure be amended to read as follows 
(deleted matter struck through; new matter underlined): 

RULE 5. SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS 

(a) Service: When Required. Except as otherwise provided in these rules, every order 
required by its terms to be served, every pleading subsequent to the original complaint unless the 
court otherwise orders because of numerous defendants, every paper relating to discovery 
required to be served upon a party unless a Superior Judge otherwise orders, every written 
motion other than one which may be heard ex parte, and every written notice, appearance, 
demand, offer of judgment, and similar paper shall be served upon each of the parties. No service 
need be made on parties in default for failure to appear except as provided in Rule 62(b) and 
except that pleadings asserting new or additional claims for relief against them shall be served 
upon them in the manner provided for service of summons in Rule 4. 

(b) Same: How Made. Whenever under Rule 5(a) or 77(d) service is required or permitted to 
be made upon a party represented by an attorney the service shall be made upon the attorney 
unless service upon the party is ordered by the court. Service upon the attorney or upon a party 
shall be made by delivering a copy to the attorney or party or by mailing it to the attorney or 
party at the attorney or party's last known address or, if no address is known, by leaving it with 
the clerk of the court. 

(1) Delivery. Delivery of a copy within this rule means: handing it to the attorney or to 
the party; or leaving it at the attorney or party's office with a clerk or other person in charge 
thereof; or, if there is no one in charge, leaving it in a conspicuous place therein; or, if the office 
is closed or the person to be served has no office, leaving it at the person's dwelling house or 
usual place of abode with some person of suitable age and discretion then residing therein. 

(2) Mailing. Mailing of a copy within this rule means: sending by ordinary first-class 
mail; sending by third-party commercial carrier; and or, if required or permitted by thc Vermont 
Rules for Elcctronic  Filing paragraph 4,  transmission sending  by electronic means. Service by 
mail or by commercial carrier is complete upon mailing or delivery to the carrier. Service by 
electronic means is complete upon transmission, provided that such service is not effective if the 
party making service learns that the attempted service did not reach the party to be served. 
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(3) Leaving with the Clerk Leaving a copy with the clerk of the court within this rule 
means delivering or mailing the copy to the clerk by any means permitted or required for the 
filing of papers with the clerk under subdivision (e) of this rule. 

(4) Sending by Electronic Means. 

(A) Documents must be sent by electronic means if required by the Vermont Rules 
for Electronic Filing.  

(B) Documents may be sent by electronic means when not required by the Vermont 
Rules for Electronic Filing if the sending and receiving parties agree to electronic 
transmission in a writing filed with the court that specifies the type of electronic transmission 
to be used.  

(C) The sender of any document by electronic means under this rule must follow any 
applicable standards regarding electronic transmission of confidential documents.  

(D) Any e-mail address or addresses used under subparagraph (A) or (B) must match 
those that the attorney or party has registered under the judiciary's electronic filing system, 
and the registration information must be provided in all pleadings and other papers served or 
filed by the attorney or party.  

(E) All attorneys and parties must immediately notify other attorneys and parties of 
any e-mail address change during the pendency of the action or proceeding.  

(e) Filing With the Court Defined. 

fl) The filing of documents with the court as required by these rules shall be made by 
filing them with the clerk of the court, except that a judge may permit them to be filed with the 
judge, in which event the judge shall note thereon the filing date and forthwith transmit them to 
the office of the clerk. 

al. Filing may be accomplished by delivery; by sending the papers by ordinary first-class 
mail or by third-party commercial carrier addressed to the clerk; and or by sending by electronic 
means,  if required or permitted by the Vermont Rules for Electronic Filing;  or, if not required or 
permitted by those rules, with the court's prior approval  transmission  by electronic mmna. 

(3) Filing by mail, commercial carrier, or electronic means shall not be timely unless the 
material filed is received within the time fixed for filing. Filing with a judge may be 
accomplished by any method permitted by the judge. 

(4) The clerk shall not refuse to accept for filing any document presented for that purpose 
solely because it is not presented in proper form as required by these rules. 
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(f) Form of Papers and Documents. 

(1) All original papers shall be eight and one-half by eleven inches in size, indorsed with 
the name and docket number of the case, the court and county where pending, the name of the 
paper, and the name and address of the person or attorney filing it and shall comply with 
applicable format provisions of the Vermont Rules for Electronic Filing. 

(2) A paper served or filed electronically in compliance with this rule is a written paper or 
in writing for purposes of these rules.  

* vs• xt.e 

Reporter's Notes-2017 Amendment 

Rule 5 is amended to establish procedures for service and filing of 
documents under the rule by electronic means in all divisions and 
units of the superior court. The amended rule is incorporated by 
reference in V.R.A.P. 25(b), V.R.Cr.P. 49(b), V.R.F.P. 4.0(a)(2)(A), 
and V.R.E.C.P. 3, 4(a), and 5(a)(2). Conforming amendments will be 
made to V.R.P.P. 5. Service by e-mail was originally provided for in 
the 2006 amendments to the rules and eliminated in 2010 with the 
adoption of the Vermont Rules for Electronic Filing. It is anticipated 
that once the Vermont Rules for Electronic Filing become effective in 
all divisions and units, the rule will be amended again to conform to 
that change. As used in this rule, sending by e-mail attachment has 
the same meaning as service by electronic means. 

Under new Rule 5(b)(4)(A), documents must be sent by electronic 
means if required by the Vermont Rules for Electronic Filing. New 
paragraph (4)(B) provides that in all other cases documents may be 
served by electronic means to the extent that the parties have agreed 
in writing. The writing must be filed with the court to make clear the 
terms of the agreement for purposes of filing under amended Rule 
5(e). The requirement of a writing is consistent with the provisions of 
Federal Civil Rule 5(b)(2)(E). It is contemplated that counsel and 
parties may elect to file a "standing" consent with the court to receive 
service of documents by electronic means in all matters before the 
court, obviating the need for a multiplicity of additional written 
filings for each case. Provision for a "standing" consent for 
electronic service is also fully consistent with existing widespread 
practice among counsel to provide copies of case documents to other 
parties by e-mail. Unless required by the Vermont Rules for 
Electronic Filing, a party may withdraw, or qualify a "standing" 
consent to receive service of documents by electronic means by 
writing filed with the court as well. 
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The use of electronic transmission is subject to new subparagraph 
(C) requiring observation of confidentiality standards that may exist 
for documents in such matters as mental health proceedings or 
transactions recommended by the Consumer Financial Protection 
Bureau. New subparagraph (D) requires the use of registered e-mail 
addresses for service under the rule, because it is simpler and in 
accord with evolving practice. The current provisions for registration 
are found in Rule 3 of the Vermont Rules for Electronic Filing and 
Administrative Order No. 44. Subparagraph (E) makes clear that 
attorneys and parties are responsible for notifying others of changes 
in any e-mail address used, as required by V.R.E.F. 3(b). 

Rules 5(e) and (f) are divided into numbered paragraphs for 
clarity. Rule 5(e)(2) is amended for conformity with new Rule 
5(b)(4). In a case not governed by the Vermont Rules for Electronic 
Filing, documents may be filed electronically only with the court's 
prior approval. New Rule 5(f)(2) makes clear that a paper served or 
filed electronically in compliance with this rule is a written paper or 
in writing for purposes of the rules. Cf. Federal Civil Rule 5(d)(3). 

2. That this rule as amended is prescribed and promulgated effective February 20, 2017. 
The Reporter's Notes are advisory. 

3. That the Chief Justice is authorized to report these amendments to the General 
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont, this 15th  day of December, 2016. 



STATE OF VERMONT 
VERMONT SUPREME COURT 

JANUARY TERM, 2017 

Order Promulgating Amendments to Rule 43(e) of the Vermont Rules of Probate 
Procedure, Rule 43(1) of the Vermont Rules of Civil Procedure, and Rule 28 of the 

Vermont Rules of Criminal Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 
ordered: 

1. That Rule 43(e) of the Vermont Rules of Probate Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 

RULE 43. EVIDENCE 

(e) Interpreters Services.  The court may appoint an must provide competent interpreter 
services or an assistant for persons with hearing disorders or other communications disabilities, 
when such services are necessary to ensure meaningful access to all court proceedings and court-
managed functions in or related to probate proceedings for a party, witness, or other person  
whose presence or participation is necessary or appropriate and who is a person with limited  
English proficiency, hearing impairment, or other disability which results in the need for 
interpreter services. The court  and may fix a must determine reasonable compensation for the 
interpreter services for court proceedings and court-managed functions. The compensation must 
be paid by the State of Vermont.  

Reporter's Notes-2017 Amendment 

Rule 43(e) is amended, contemporaneously with conforming 
amendments to V.R.Cr.P. 28 and V.R.C.P. 43(f), to make clear that 
the requirements in proceedings in the Probate Division of the 
Superior Court for court provision of interpreter services for persons 
with limited English proficiency (LEP), hearing impairments, or other 
disability resulting in the need for interpreter services comply with 
federal law. 

The U.S. Department of Justice (DOJ) in 2002 issued final 
guidance (DOJ Guidance) making clear that court systems receiving 
federal financial assistance that did not provide meaningful access to 
LEP persons, including competent interpretation, in civil and other 
proceedings were not in compliance with Title VI of the Civil Rights 
Act of 1964, as amended, and the Omnibus Crime and Safe Streets 
Act of 1968, as amended, and their implementing regulations. See 42 
U.S.C. § 2000d et seq.; 42 U.S.C. § 3789d(c); 28 C.F.R. 
§§ 42.104(b)(2), 42.203(e); 67 Fed. Reg. 41,455, 41,462, 41,471 
(June 18, 2002). In a letter of August 16, 2010 to state court officials 
intended to provide greater clarity regarding these requirements (DOJ 
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Letter), DOJ stated its expectation that "meaningful access will be 
provided to LEP persons in all court and court-annexed proceedings, 
whether civil, criminal, or administrative including those presided 
over by non-judges." DOJ Letter, p. 2. 

While the Vermont Judiciary's current policy is in basic 
compliance with the DOJ Guidance and Letter, existing Rule 43(e) 
does not reflect it. The specific language of the amended rule is 
intended to address that problem. Thus, "other person" in the 
amended rule includes LEP nonparties "whose presence or 
participation is necessary or appropriate," such as parents or 
guardians of minors. DOJ Letter, p. 2. The amended rule covers 
"court proceedings," which DOJ defines as including proceedings 
before "magistrates, masters, commissioners, hearing officers, 
arbitrators, mediators, and other decision-makers." Id. The rule also 
covers "court-managed functions in or related to probate 
proceedings." DOJ broadly defines programs outside the courtroom 
to include information counters, filing offices, sheriffs' offices, 
probation and parole offices, ADR programs, diversion programs, and 
similar offices and activities, as well as communication with court-
appointed participants, such as counsel and guardians ad litem. Id. at 
3. The rule, however, should be understood as requiring judicial 
appointment of a specific interpreter for a specific individual only 
when participation in those functions or programs is managed or 
operated by the court and is a necessary component of participation in 
a specific action before the court. The rule does not impose on the 
judiciary the cost of providing interpretation services for 
communication with individuals who are operating under the control 
of a different agency, such as public defenders, probation and parole 
officers, or corrections officers. The rule also complies with the DOJ 
position that "meaningful access" requires that interpretation services 
be provided at no cost to the individuals. Id. at 2. 

The Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12131-
12134, as implemented by U.S. Department-of Justice Final Rule: 
Nondiscrimination on the Basis of Disability in State and Local 
Government Services, 28 C.F.R. Part 35, 56 Fed. Reg. 35,694 (July 
26, 1991), entitles deaf participants in court activities to "[aluxiliary 
aids and services," such as qualified interpreter services, to ensure 
effective communication during the proceeding. 28 C.F.R. §§ 35.104, 
35.160(b). Court activities include any type of state or local court 
proceeding as well as court administrative activities. Deaf 
participants cannot be charged for the auxiliary aid or service. See 28 
C.F.R. § 35.130(D, 56 Fed. Reg. 35,705-35,706. See generally 
http://www.nad.org/issues/justice/courts/communication-access-state-
and-local-courts  [http://perma.cc/2DNC-54D1].  
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The amended rule extends to a person with an "other disability 
which results in the need for interpreter services," in recognition that 
disabilities other than hearing impairment may result in an inability to 
speak and may require interpreter services. The trial court has always 
had authority and responsibility for determination of the competency 
and accuracy of an interpreter's services and the mode of 
interpretation. This provision of the amended rule is addressed to 
language interpretation needs and does not reach other circumstances 
in which support services may be necessary to facilitate a disabled 
person's access to, presence at, and participation in, judicial 
proceedings, which are a separate concern and obligation of the 
judiciary. 

In Vermont, 1 V.S.A. § 332 provides that "Any person who is 
deaf or hard of hearing who is a party or witness in any proceeding 
shall be entitled to be provided with a qualified interpreter" or to be 
provided with "assistive listening equipment." Under 1 V.S.A. § 333, 
the "presiding officer" (e.g., the judge in a court proceeding) is to 
appoint the interpreter. Section 335 provides that "Fin civil 
proceedings, the Court may order that" the interpreter's fees and 
expenses "be paid by a party, as justice may require, or it may order 
that the costs be paid by the State. In criminal proceedings, costs of 
the interpreter shall be paid by the State." These provisions are 
inconsistent with the ADA and implementing regulations described 
above. Rule 43(e) as amended extends these statutory provisions and 
makes the Vermont process consistent with federal requirements. 

The present amendments govern provision of interpreter 
services in judicial proceedings, essentially in the courtroom and in 
those matters and circumstances directly related thereto. They are 
intended to supplement the Vermont Judiciary Language Access 
Plan dated December 30, 2016 and as amended from time to time, 
and such administrative directives and procedures as are adopted 
by the State Court Administrator that independently make 
provision for access to court documents and services associated 
with the filing, maintenance, and participation in judicial 
proceedings and related matters. In particular, in determining the 
competency of interpretation services, courts should consider the 
guidelines in the Vermont Judiciary Language Access Plan. 

2. That Rule 43(f) of the Vermont Rules of Civil Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 
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RULE 43. EVIDENCE 

(f) Interpreters- Services.  The court may appoint an must provide competent interpreter 
services of its own selection when such services are necessary to ensure meaningful access to all 
court proceedings and court-managed functions in or related to civil actions for a party, witness,  
or other person whose presence or participation is necessary or appropriate and who is a person 
with limited English proficiency, hearing impairment, or other disability which results in the  
need for interpreter services. The court and may fix must determine the interpreter's reasonable 
compensation for the interpreter services for court proceedings and court-managed functions. 
The compensation shall must be paid by one or more of the parties as the court may direct, and 

- 	- 	 the State of Vermont. 

Reporter's Notes-2017 Amendment 

Rule 43(f) is amended, contemporaneously with conforming 
amendments to V.R.Cr.P. 28 and V.R.P.P. 43(e), to make clear that 
the requirements in actions in all divisions of the Superior Court for 
court provision of interpreter services for persons with limited 
English proficiency (LEP), hearing impairments, or other disability 
resulting in the need for interpreter services comply with federal law. 
The amended civil and criminal rules will apply in other proceedings 
by virtue of their incorporation in the rules governing those 
proceedings. See V.R.F.P. 1(a), 2(a), 4.0(a)(2) (Family Division 
juvenile and civil proceedings); V.R.E.C.P. 3, 4(a), 5(a) 
(Environmental Division civil, enforcement, and appellate 
proceedings); V.R.S.C.P. 13 (Civil Division small claims 
proceedings); V.R.A.P. 2, 21(a) (Supreme Court suspension of the 
rules, actions for extraordinary relief). 

The U.S. Department of Justice (DOJ) in 2002 issued final 
guidance (DOJ Guidance) making clear that court systems receiving 
federal financial assistance that did not provide meaningful access to 
LEP persons, including competent interpretation, in civil and other 
proceedings were not in compliance with Title VI of the Civil Rights 
Act of 1964, as amended, and the Omnibus Crime and Safe Streets 
Act of 1968, as amended, and their implementing regulations. See 42 
U.S.C. § 2000d et seq.; 42 U.S.C. § 3789d(c); 28 C.F.R. 
§§ 42.104(b)(2), 42.203(e); 67 Fed. Reg. 41,455, 41,462, 41,471 
(June 18, 2002). In a letter of August 16,2010 to state court officials 
intended to provide greater clarity regarding these requirements (DOJ 
Letter), DOJ stated its expectation that "meaningful access will be 
provided to LEP persons in all court and court-annexed proceedings, 
whether civil, criminal, or administrative including those presided 
over by non-judges." DOJ Letter, p. 2. 
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While the Vermont Judiciary's current policy is in basic 
compliance with the DOJ Guidance and Letter, existing Rule 43(f) 
and similar procedural rules applicable in other divisions of the 
Superior Court do not reflect it. The specific language of the 
amended rule is intended to address that problem. Thus, "other 
person" in the amended rule includes LEP nonparties "whose 
presence or participation is necessary or appropriate," such as parents 
or guardians of minors involved in criminal or juvenile matters. DOJ 
Letter, p. 2. The amended rule covers "court proceedings," which 
DOJ defines as including proceedings before "magistrates, masters, 
commissioners, hearing officers, arbitrators, mediators, and other 
decision-makers." Id. The rule also covers "court-managed functions 
in or related to civil actions." DOJ broadly defines programs outside 
the courtroom to include information counters, filing offices, sheriffs' 
offices, probation and parole offices, ADR programs, diversion 
programs, and similar offices and activities, as well as 
communication with court-appointed participants, such as defense 
counsel and guardians ad litem. Id. at 3. The rule, however, should be 
understood as requiring judicial appointment of a specific interpreter 
for a specific individual only when participation in those functions or 
programs is managed or operated by the court and is a necessary 
component of participation in a specific action before the court. The 
rule does not impose on the judiciary the cost of providing 
interpretation services for communication with individuals who are 
operating under the control of a different agency, such as public 
defenders, probation and parole officers, or corrections officers. The 
rule also complies with the DOJ position that "meaningful access" 
requires that interpretation services be provided at no cost to the 
individuals. Id. at 2. 

The Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12131-
12134, as implemented by U.S. Department of Justice Final Rule: 
Nondiscrimination on the Basis of Disability in State and Local 
Government Services, 28 C.F.R. Part 35, 56 Fed. Reg. 35694 (July 
26, 1991), entitles deaf participants in court activities to "auxiliary 
aids and services," such as qualified interpreter services, to ensure 
effective communication during the proceeding. 28 C.F.R. §§ 35.104, 
35.160(b). Court activities include any type of state or local court 
proceeding as well as court administrative activities. Deaf 
participants cannot be charged for the auxiliary aid or service. See 28 
C.F.R. § 35.130(f), 56 Fed. Reg. 35,705-35,706. See generally 
http://www.nad.org/issues/justice/courts/communication-access-state-
and-local-courts  [http://perma.cc/2DNC-54DT].  

The amended rule extends to a person with an "other disability 
which results in the need for interpreter services," in recognition that 
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disabilities other than hearing impairment may result in an inability to 
speak and may require interpreter services. The trial court has always 
had authority and responsibility for determination of the competency 
and accuracy of an interpreter's services and the mode of 
interpretation. This provision of the amended rule is addressed to 
language interpretation needs and does not reach other circumstances 
in which support services may be necessary to facilitate a disabled 
person's access to, presence at, and participation in, judicial 
proceedings, which are a separate concern and obligation of the 
judiciary. 

In Vermont, 1 V.S.A. § 332 provides that "Any person who is 
deaf or hard of hearing who is a party or witness in any proceeding 
shall be entitled to be provided with a qualified interpreter" or to be 
provided with "assistive listening equipment." Under 1 V.S.A. § 333, 
the "presiding officer" (e.g., the judge in a court proceeding) is to 
appoint the interpreter. Section 335 provides that "Mir civil 
proceedings, the Court may order that" the interpreter's fees and 
expenses "be paid by a party, as justice may require, or it may order 
that the costs be paid by the State. In criminal proceedings, costs of 
the interpreter shall be paid by the State." These provisions are 
inconsistent with the ADA and implementing regulations described 
above. Rule 43(f) as amended extends these statutory provisions and 
makes the Vermont process consistent with federal requirements. 

The present amendments govern provision of interpreter 
services in judicial proceedings, essentially in the courtroom and in 
those matters and circumstances directly related thereto. They are 
intended to supplement the Vermont Judiciary Language Access 
Plan dated December 30, 2016 and as amended from time to time, 
and such administrative directives and procedures as are adopted 
by the State Court Administrator that independently make 
provision for access to court documents and services associated 
with the filing, maintenance, and participation in judicial 
proceedings and related matters. In particular, in determining the 
competency of interpretation services, courts should consider the 
guidelines in the Vermont Judiciary Language Access Plan. 

3. That Rule 28 of the Vermont Rules of Criminal Procedure be amended to read as follows 
(deleted matter struck through; new matter underlined): 

RULE 28. INTERPRETERS SERVICES 

The court may appoint an must provide competent interpreter services of its own selection 
when such services are necessary to ensure meaningful access to all court proceedings and court-
managed functions in or related to criminal actions for a party, witness, or other person whose  
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presence or participation is necessary or appropriate and who is a person with limited English 
proficiency, hearing impairment, or other disability which results in the need for interpreter  
services. The court must determine the reasonable compensation of such interpreter for the 
interpreter services for court proceedings and court-managed functions. Such The compensation 
shall must be paid out of funds as provided by law for costs of prosecution by the State of 
Vermont. 

Reporter's Notes-2017 Amendment 

Rule 28 is amended, contemporaneously with conforming 
amendments of V.R.C.P. 43(f) and V.R.P.P. 43(e), to make clear that 
the requirements in actions in all Divisions of the Superior Court for 
court appointment of interpreter services for persons with limited 
English proficiency (LEP), hearing impairments, or other disability 
resulting in the need for interpreter services comply with federal law. 

The U.S. Department of Justice (DOJ) in 2002 issued final 
guidance (DOJ Guidance) making clear that court systems receiving 
federal financial assistance that did not provide meaningful access to 
LEP persons, including competent interpretation, in civil and other 
proceedings were not in compliance with Title VI of the Civil Rights 
Act of 1964, as amended, and the Omnibus Crime and Safe Streets 
Act of 1968, as amended, and their implementing regulations. See 42 
U.S.C. § 2000d et seq.; 42 U.S.C. § 3789d(c); 28 C.F.R. 
§§ 42.104(b)(2), 42.203(e); 67 Fed. Reg. 41,455, 41,462,41,471 
(June 18, 2002). In a letter of August 16, 2010 to state court officials 
intended to provide greater clarity regarding these requirements (DOJ 
Letter), DOJ stated its expectation that "meaningful access will be 
provided to LEP persons in all court and court-annexed proceedings, 
whether civil, criminal, or administrative including those presided 
over by non-judges." DOJ Letter, p. 2. 

While the Vermont Judiciary's current policy is in basic 
compliance with the DOJ Guidance and Letter, existing Rule 28 and 
similar procedural rules applicable in other divisions of the Superior 
Court do not reflect it. The specific language of the amended rule is 
intended to address that problem. Thus, "other person" in the 
amended rule includes LEP nonparties "whose presence or 
participation is necessary or appropriate," such as parents or 
guardians of minors involved in criminal or juvenile matters. DOJ 
Letter, p. 2. "Other person" would also include a victim of a criminal 
offense, not only in the capacity of a witness, but victims and those 
with derivative rights exercising specified rights of participation 
pursuant to 13 V.S.A. chapter 165. The amended rule covers "court 
proceedings," which DOJ defines as including proceedings before 
"magistrates, masters, commissioners, hearing officers, arbitrators, 
mediators, and other decision-makers." Id. The rule also covers 
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"court-managed functions in or related to civil actions." DOJ broadly 
defines programs outside the courtroom to include information 
counters, filing offices, sheriffs' offices, probation and parole offices, 
ADR programs, diversion programs, and similar offices and 
activities, as well as communication with court-appointed 
participants, such as defense counsel and guardians ad litem. Id. at 3. 
The rule, however, should be understood as requiring judicial 
appointment of a specific interpreter for a specific individual only 
when participation in those functions or programs is managed or 
operated by the court and is a necessary component of participation in 
a specific action before the court. The rule does not impose on the 
judiciary the cost of providing interpretation services for 
communication with individuals who are operating under the control 
of a different agency, such as public defenders, probation and parole 
officers, or corrections officers. The rule also complies with the DOJ 
position that "meaningful access" requires that interpretation services 
be provided at no cost to the individuals. Id.at 2. 

The Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12131-
12134, as implemented by U.S. Department of Justice Final Rule: 
Nondiscrimination on the Basis of Disability in State and Local 
Govenunent Services, 28 C.F.R. Part 35, 56 Fed. Reg. 35,694 (July 
26, 1991), entitles deaf participants in court activities to "auxiliary 
aids and services," such as qualified interpreter services, to ensure 
effective communication during the proceeding. 28 C.F.R. §§ 35.104, 
35.160(b). Court activities include any type of state or local court 
proceeding as well as court administrative activities. Deaf 
participants cannot be charged for the auxiliary aid or service. See 28 
C.F.R. § 35.130(f), 56 Fed. Reg. 35,705-35,706. See generally 
http://www.nad.org/issues/justice/courts/communication-access-state-
and-local-courts  [http://perma.cc/2DNC-54DT].  

The amended rule extends to a person with an "other disability 
which results in the need for interpreter services," in recognition that 
disabilities other than hearing impairment may result in an inability to 
speak and may require interpreter services. The trial court has always 
had authority and responsibility for determination of the competency 
and accuracy of an interpreter's services and the mode of 
interpretation. This provision of the amended rule is addressed to 
language interpretation needs and does not reach other circumstances 
in which support services may be necessary to facilitate a disabled 
person's access to, presence at, and participation in, judicial 
proceedings, which are a separate concern and obligation of the 
judiciary. 
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In Vermont, 1 V.S.A. § 332 provides that "Any person who is 
deaf or hard of hearing who is a party or witness in any proceeding 
shall be entitled to be provided with a qualified interpreter" or to be 
provided with "assistive listening equipment." Under 1 V.S.A. § 333, 
the "presiding officer" (e.g., the judge in a court proceeding) is to 
appoint the interpreter. Section 335 provides that Tin civil 
proceedings, the Court may order that" the interpreter's fees and 
expenses "be paid by a party, as justice may require, or it may order 
that the costs be paid by the State. In criminal proceedings, costs of 
the interpreter shall be paid by the State." These provisions are 
inconsistent with the ADA and implementing regulations described 
above. Rule 28 as amended extends these statutory provisions and 
makes the Vermont process consistent with federal requirements. 

Rule 28 as amended, which governs actions in the Criminal 
Division of the Superior Court, will apply in the Civil and Probate 
Divisions by virtue of conforming changes to be made in the 
comparable provisions of the Vermont Rules of Civil Procedure and 
the Vermont Rules of Probate Procedure. See V.R.C.P. 43(f) and 
V.R.P.P. 43(e). The civil and criminal rules as amended will apply in 
certain other proceedings by virtue of their incorporation in the rules 
governing those proceedings. See V.R.F.P. 1(a), 2(a), 4.0(a)(2) 
(Family Division juvenile and civil proceedings); V.R.E.C.P. 3, 4(a), 
5(a) (Environmental Division civil, enforcement, and appellate 
proceedings); V.R.S.C.P. 13 (Civil Division small claims 
proceedings); V.R.A.P. 2, 21(a) (Supreme Court suspension of the 
rules, actions for extraordinary relief). 

The present amendments govern provision of interpreter 
services in judicial proceedings, essentially in the courtroom and in 
those matters and circumstances directly related thereto. They are 
intended to supplement the Vermont Judiciary Language Access 
Plan dated December 30, 2016 and as amended from time to time, 
and such administrative directives and procedures as are adopted 
by the State Court Administrator that independently make 
provision for access to court documents and services associated 
with the filing, maintenance, and participation in judicial 
proceedings and related matters. In particular, in determining the 
competency of interpretation services, courts should consider the 
guidelines in the Vermont Judiciary Language Access Plan. 

4. That this rule as amended is prescribed and promulgated effective March 13, 2017. The 
Reporter's Notes are advisory. 

5. That the Chief Justice is authorized to report this amendment to the General Assembly in 
accordance with the provisions of 12 V.S.A. § 1, as amended. 
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Paul L. 1eiber, Chie 

• Dated in Chambers at Montpelier, Vennone(,,th:s 9th  day of Janugry, 2017. 

Ha 	d E. Eaton, Jr., A  sociate Justice 
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STATE OF VERMONT 
VERMONT SUPREME COURT 

JANUARY TERM, 2017 

Order Promulgating Addition of Rule 4(0 to the Vermont Rules of Appellate Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 
ordered: 

1. That Rule 4(f) of the Vermont Rules of Appellate Procedure be added to read as follows: 

RULE 4. APPEAL AS OF RIGHT WHEN TAKEN 

(f) Appeal by an Inmate Confined in an Institution. 

(1) A notice of appeal filed by an inmate confined in an institution is timely if deposited 
in the institution's internal mailing system on or before the last day for filing. If an institution 
has a system designed for legal mail, the inmate must use that system to receive the benefit of 
this rule. Timely filing may be shown by a notarized statement accompanying the notice of 
appeal stating the date the notice of appeal was deposited in the institution's internal mailing 
system. The notarized statement establishes a presumption that the notice of appeal was 
deposited in the institution's internal mailing system on the date shown in the statement. The 
presumption may be rebutted by documentary or other evidence. 

(2) If an inmate files the first notice of appeal under this Rule 4(f), the 14-day period 
provided in Rule 4(a)(6) for another party to file a notice of appeal runs from the date when the 
superior court dockets the first notice. 

(3) Nothing in this rule precludes other evidence of timely filing such as a postmark or an 
official date stamp showing the filing date of the document. 

Reporter's Notes-2017 Amendment 

Rule 4(f) is adopted in response to the Supreme Court's request in 
In re Bruyette, 2016 VT 3, ¶ 8, Vt. 	136 A.3d 575 (per curiam), 
that the Civil Rules Committee "propose appropriate amendments . . . 
to facilitate application of' the prison mailbox rule in Vermont. The 
rule is similar, but not identical, to F.R.A.P. 4(c)(1) as most recently 
amended effective December 1, 2016. The Vermont rule provides 
that deposit of a notice of appeal in the internal prison mailing system 
can constitute timely filing and requires use of a prison "legal mail" 
system if available. The rule also explicitly creates a rebuttable 
presumption that the filing is timely if accompanied by a notarized 
statement showing deposit in the institution's internal mailing system 
on or before the last day for filing. Paragraph (3) follows the federal 
rule in allowing evidence of timely filing other than the notarized 
statement. Unlike the federal rule, the rule does not require a 
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statement that postage has been or "is being" prepaid, nor does it give 
the Court discretion to allow later filing of the notarized statement. 

2. That this rule, as added, is prescribed and promulgated effective March 13, 2017. The 
Reporter's Notes are advisory. 

3. That the Chief Justice is authorized to report this amendment to the General Assembly in 
accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont, this 9" day of January, 2017. 

Pa 	i er, Chief ustice 
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STATE OF VERMONT 
VERMONT SUPREME COURT 

FEBRUARY TERM, 2017 

Order Promulgating Amendments to 
Rule 30 of the Vermont Rules of Criminal Procedure and 

Rule 51(b) of the Vermont Rules of Civil Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is 
hereby ordered: 

1. That Rule 30 of the Vermont Rules of Criminal Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 

RULE 30. INSTRUCTIONS 

(a) In General.  At the close of the evidence or at such earlier time during the trial as 
the court reasonably directs, any party may file written requests that the court instruct the 
jury on the law as set forth in the requests. At the same time copies of such requests shall 
must  be furnished to adverse parties. The court shall must  inform counsel the parties of 
its proposed instructions prior to delivering them.,  and include a copy of its proposed 
instructions in the record. The court must inform the parties of its action upon any 
requests made prior to their arguments to the jury.  

• (b) Objections.  All parties shall must  have the opportunity to present objections to 
the instructions before their delivery. No party may assign as error any portion of the 
charge or omission therefrom unless the party objects thereto on the record either at a 
charge conference or before the jury retires to consider its verdict, stating distinctly the 
matter to which objection is made and the ground of the objection. Opportunity shall 
must  be given to make the objection out of the hearing of the jury. The court shall must 
give a written copy of the instructions to the jury before it retires. 

(c) Preservation of Objections. An objection made at a charge conference to an 
instruction proposed by the court need not be repeated to be preserved. If any portion of 
the charge read to the jury differs in substance from the last version approved by the court 
on the record at the charge conference to which a party has objected in conformity with 
this rule, the party must object to that portion of the charge before the jury retires in order 
to preserve objection. A written copy of the version to which the party has objected must 
be included in the record.  

Reporter's Notes-2017 Amendment 

Rule 30 is amended contemporaneously with an amendment of 
V.R.C.P. 51(b) to clarify those circumstances in both criminal and 
civil trials in which objections to proposed jury instructions fully 
articulated at a charge conference may be preserved, without the 
necessity for their reassertion after the court's reading of the 
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instructions and prior to the jury's retirement for deliberations. The 
amendment essentially shifts the objection process to the charge 
conference, excepting the need for post-instruction objections in the 
event that the court's instructions as actually given differ from that 
indicated on the record at the charge conference. 

Rule 30 is reorganized into three separate paragraphs, and 
subdivision (c) is added to clarify the circumstances under which an 
objection to a jury instruction is sufficiently preserved. The 
amendments are intended to address the circumstances in issue in 
State v. Vuley, 2013 VT 9, IN 36-40, 193 Vt. 622, 70 A.3d 940, and 
Straw v. Visiting Nursing Ass'n, 2013 VT 102, TT 10-13, 195 Vt. 
152, 86 A.3d 1016 (construing V.R.C.P. 51(b)), to clarify that while 
an objection to an instruction must still be distinctly articulated with 
the grounds thereof, the objection may be preserved if it is so 
articulated in conformity with the rule at a charge conference so that 
the court can fully appreciate the objection and consider whether 
changes to the instructions are appropriate. Cf. State v. Kolibas, 2012 
VT 37, ¶¶ 10-12, 191 Vt. 474, 48 A.3d 610 (construing as sufficient 
for preservation post-charge objections which briefly, but succinctly, 
stated grounds thereof, where there had been "lengthy debate" at the 
charge conference as to the instruction in issue). The amendments 
address perceived problems under prior practice with unnecessary 
delay, and extension of the time for commencement of deliberations, 
in order for the court to receive and address lengthy and detailed 
repetition of prior objections to instructions that have already been 
ruled upon. 

The amendments do not obviate the need for fair and reasonable 
articulation of specific objections to jury instructions, asserted 
distinctly and stating the bases thereof. However, the amendments 
contemplate that where the record of an objection to a jury instruction 
is well developed, with distinct articulation at a charge conference in 
the case, a lengthy repetition of the specific objection and its bases is 
not required postcharge and predeliberation, provided that the 
instructions as actually given do not differ from those approved by 
the court as a result of the charge conference. 

The amendments do not require reassertion of objections to 
instructions given in the manner prescribed, unless the court's 
instruction as given does not comport with the particular language of 
an instruction that has been indicated by the court in a precharge 
ruling, or the court has omitted a particular instruction to the jury 
altogether. Nor does the rule preclude assertion of objection to an 
instruction the basis for which is first presented in the court's 
instructions as actually stated to the jury. In such circumstances, 
preservation of objection would require full articulation of a party's 
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objection, distinctly and stating the bases thereof, postcharge, and 
predeliberation, to provide the court with the opportunity to 
reasonably address any claim of error. 

In order to provide a clear record of the assertion of requests for 
particular instructions, the court's actions thereon, and objections 
thereto, the amendments contemplate that the court will file for record 
a copy of the original proposed instructions that are subject to review 
at the charge conference, as well as a copy of the written instructions 
actually read to the jury and provided to them for purposes of their 
deliberations. It is often difficult to reasonably discern, and assess 
upon review, transcript objections and argument as to proposed 
instruction content of pages, paragraphs and lines referred to only by 
those references, without examination of the documents in the hands 
of the parties and the court at the pertinent time. 

References to "shall" are generally amended to "must" consistent 
with general restyling of the rules of procedure by the Court. The 
change in terminology is stylistic rather than substantive. 

2. That Rule 51(b) of the Vermont Rules of Civil Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 

RULE 51. ARGUMENT OF COUNSEL; INSTRUCTIONS TO JURY 

(b) Instructions to Jury; Objections. At the close of the evidence or at such earlier 
time during the trial as the court reasonably directs, any party may file written requests 
that the court instruct the jury on the law as set forth in the requests. Prior to the parties'  
arguments to the jury, the The court shall inform must provide counsel them with a copy  
of its proposed jury instructions and include a copy in the record, inform them of its  
action upon the any requests prior to their arguments to the jury, and give them the  
opportunity to state any objections to the proposed instructions on the record out of the 
hearing of the jury. The court, at is election, may instruct the jury before or after 
argument, or both. No party may assign as error the giving or the failure to give an 
instruction unless that party objects thereto either at a charge conference or before the 
jury retires to consider its verdict, stating distinctly the matter objected to and the grounds 
of the objection. Opportunity shall be given to make the objection out of the hearing of 
the jury. An objection made at a charge conference to an instruction proposed by the 
court need not be repeated to be preserved. If any portion of the charge read to the jury 
differs in substance from the last version approved by the court at the charge conference 
to which the party has objected in conformity with this rule, the party must object to that 
portion of the charge before the jury retires in order to preserve the objection. A written 
copy of the version to which the party has objected must be included in the record.  
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Reporter's Notes-2017 Amendment 

Rule 51(b) is amended contemporaneously with an amendment of 
V.R.Cr.P. 30 to clarify that, in both civil and criminal trials, 
objections to proposed jury instructions fully articulated at a charge 
conference may be preserved without the necessity for their 
reassertion after the court's reading of the instructions and prior to the 
jury's retirement for deliberations. 

To facilitate the process, the court is required to give the parties a 
copy of the proposed charge and to include a copy in the record, 
informing the parties of its action on any requested instructions. The 
parties may then make objections to the instructions on the record at 
the charge conference or otherwise before the jury retires. 

The amendment does not obviate the need for fair and reasonable 
articulation of specific objections to jury instructions, asserted 
distinctly and stating the bases thereof. However, the amendment 
contemplates that where the record of an objection to a jury 
instruction is well developed, with distinct articulation at an earlier 
juncture in the case, a lengthy repetition of the specific objection and 
its bases is not required postcharge and predeliberation, provided that 
the instructions as actually given do not differ in substance from those 
approved by the court as a result of the charge conference. 

The amendment does not require reassertion of objections to 
instructions given in the manner that it prescribes unless the court's 
instruction as given does not comport with the particular language of 
an instruction that has been indicated by the court in a precharge 
ruling, or the court has omitted a particular instruction to the jury 
altogether. Nor does the amended rule preclude assertion of an 
objection to an instruction, the basis for which is first presented in the 
court's instructions as actually stated to the jury. In such 
circumstances, preservation of the objection would require full 
articulation of a party's objection, distinctly stating the bases thereof, 
postcharge, and predeliberation, to provide the court with the 
opportunity to reasonably address any claim of error. A written copy 
of the version objected to must be included in the record. 

3. That these rules as amended are prescribed and promulgated effective 
April 10, 2017. The Reporter's Notes are advisory. 

4. That the Chief Justice is authorized to report these amendments to the General 
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended. 

sr; 
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Dated in Chambers at Montpelier, Vermont this 6th  day of February, 2017. 
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PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 TERM, 2017 

Order Promulgating Amendment to Rule 5(h) of the Vermont Rules of Civil Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 
ordered: 

-3amendmerfelto read as 1. That Rule 5(h) of the Vermont Rules of Civil Procedure be arndri 
follows (new matter underlined; deleted matter struck through): 

,--:,-, (h) Certificate of Service. Every document filed with tlidItolirt aftik:the corilplaint, and 
required by this rule to be served upon a party, must be_agginparii:00-y a sepdtate,bertificate of 
service that meeta. The certificate may be incorporatedhrito the final,dge of thedocument being 
served, or may be on a separate form. It need not be irita.ny special forrriailsolong as it contains _ 	_ 	----, . 
all the required information. Multiple documents may bei1èditlione catificate of service.  

-.F-4 The certificate must meet the following requirdfifdra-  
gi 

* * * 

(3) Acceptance Noncortiplianee-4, 	may,f§trike any document not 
accompanied by a ccrtifi6-ardf,scrVir.dc, Ifl'aUclifilent that requires a certificate of 
service is filed without one 	d_ie may issue an order (A) suspending the running of 
the time for resportk Wtlreiot_heffagiy or parties until the filing of a proper certificate of 
service, and may4BIdeclidoTelecliniiittd act on the filing until a proper certificate is 
filed, or (C) ordeiiiig that the Ming will be deemed withdrawn if no certificate is filed by 
a date certain._TheTiCk.  of a certificate of service shall not be a basis for the clerk or the 
judge totettiMto acaftthe fiat, or to return the document to the filer. 

gporter's Notes-2017 Amendment 

, as added effective September 21, 2015, is amended to 
clan arataake uniform the procedures under it. In some clerks' 

=offices it has been interpreted to (1) require a separate form for each 
_tern-served, (2) require that the form be on a separate document from 
tliZ-  items it identifies, and (3) allow court staff to return filings that 
lack a certificate, rather than accepting them and then having the 
judge determine how to handle the absence. The amendment makes 
clear that the certificate may be incorporated in the document filed or 
be on a separate page and may embrace multiple documents. Further, 
the amendments to paragraph (3) make clear that a document filed 
without a certificate should be accepted for filing, subject to 
compliance with the order of the judge concerning the filing of a 
proper certificate. 
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ssoeTatei-- ustice Marilyn S2t, 

Paul L. Reiber, ChiefJughee 

John A. DooleyrAfsociateaustice 

_E. Eat, Jr., Associate Justice 

2. That this rule, as amended, is prescribed and promulgated effective 	  
The Reporter's Notes are advisory. 

3. That the Chief Justice is authorized to report this amendment to the General Assembly in 
accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont, this 	day of 	 , 2017. 

Asspcide Justice 
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PROPOSED  

STATE OF VERMONT 
VERMONT SUPREME COURT 
	TERM, 2017 

Order Promulgating Amendments of the Vermont Rules of Civil Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S1,it is hereby 
ordered: 

1. That Rule 1 of the Vermont Rules of Civil Procedure be amended trV-ad as follcrws 
(deleted matter struck through; new matter underlined): 

RULE 1. SCOPE OF RULE 

These rules govern the procedure in the Civil and criminal 	In Superior Court 
and in the Judicial Bureau in all suits of a civil nature itlietWelizabletacases at law or in 
equity, including actions transferred to the Cixileittision Worn the Ctimirial Division and appeals 
to the Civil and Criminal Divisions from anykourt, caanissicw, boaili, agency, or department of 
the state or any political subdivision thereoft*ith the eiMitiorigftffted in specific rules and in 
Rule 81. They shall be construed and.aciroinfaered and enVloyed by the court and the parties to 
secure the just, speedy, and inexpengtvedgieuffirriation of efery action. 

p_ortetv 	es-2017 Amendment 

Rule lils amendedVincorg6rate An amendment to F.R.C.P. 1 
effective btcember 1, 2615. The amendment is intended to 
_ene-ourage llieXeAsed coofbration among the parties by making 

,4--c-1ear tlt partie-slaIweltas courts have a responsibility to achieve 
- `khe_juif-,-,speedy, and inexpensive determination of every action." 

e RedeVYAVikry Committee's Note to 2015 amendment of 

2. ThaUitiile 26 of tlfe Vermont Rules of Civil Procedure be amended to read as follows 
(deleted maftaastruck through; new matter underlined): 

WILE 26. GENERAL PROVISIONS REGARDING DISCOVERY 

(b) Discovery Scope and Limits. Unless otherwise limited by order of a superior judge in 

 

- 

 

• 
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relates to the claim or defense of the party seeking discovery or to thc claim or defense of any . 	. 

- 	rsons having 
knowledge of any discoverable matter. It is not ground for objection that the information sought 
will be inadmissible at the trial if the information sought app ors reasonably calculated to 1 ad to 
the disc-overy of admissible evidence. 

A party need not provide discovery of electronically stored information from sources that 
the party identifies as-net reasonably accessible because of undue burden or-40-§r.----„On motion to 
compel discovery or for a protective order, the party from whom discovells sotigliffirmst show 
that the information is net reasonably accessible because of undue burdftor cost. If fart:showing 

shows c  good cause, considering the limitations of this paragraph 	Ourt mpeci 
conditions for the discovery. 

The frequency or extent of use of the discovery_Oakds seftrth in suli.division (a) shall 
be limited by a Superior Judge if it is determined that (j) the discove&go_ught6rs unr asonably 
cumul 

- 
discovery in the action to obtain the informaton soug 

. - 
limitations on the parties' resources and_the iihportance ofthe issue at stake in the  litigation.  The 

	

_ 	_ 	
—71 	. 

pursuant to a motion under subdiff1th742__  

(1) Scope in Geneartlfass. otfrftise limited by court order, the scope of discovery is  
as follows: Parties may obtain disCrary I-eV-Fading any nonprivileged matter that is relevant to  
any party's claim or deferise and proligiftionatra the needs of the case, considering the 
importance of the issues alltake in the letion, the amount in controversy, the parties' relative  
access to relevatiffifformairthe parti& resources, the importance of the discovery in 
resolving thefisues, aTd whetTreilaelebtrden or expense of the proposed discovery outweighs its  
likely benefit rifformdtion within this scope of discovery need not be admissible in evidence to  

	

be disctifF: le. 	 

4-2) Linfitations'olVi-equency and Extent.  
.77  

rA..Specific Limitations on Electronically Stored Information. A party need not 
provide dikomery of electronically stored information from sources that the party identifies  
as not reasorIbly accessible because of undue burden or cost. On motion to compel  
discovery or for a protective order, the party from whom discovery is sought must show that 
the information is not reasonably accessible because of undue burden or cost. If that showing 
is made, the court may nonetheless order discovery from such sources if the requesting party 
shows good cause, considering the limitations of Rule 26(b)(2)(B)(ii). The judge may specify 
conditions for the discovery.  

03) Orders Limiting Frequency or Extent of Discovery. On motion or on its own, the 
judge must limit the frequency or extent of discovery otherwise allowed by these rules if it 
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(23) Insurance Agreements. ... . 

(34) Trial Preparation: Materials. 

(45) Trial Preparation: Experts. 

determines that:  

fil the discovery sought is unreasonably cumulative or duplicative, or can be 
obtained from some other source that is more convenient, less burdensome, or less  
expensive;  

fii) the party seeking discovery has had ample opportunity to obtain the 
information by discovery in the action; or 

(iii) the proposed discovery is outside the scope permitted* parairTih(b)(1) of 
this rule.  

(56) Claims of Privilege or Pregectf6 n of Trial-Preparation Materials. 
	 - 	- 

(c) Protective Ordeal:Upon motiatby gparty or by the person from whom discovery is 
sought, and for,g6tliteausellkwn, any Superior Judge may make any order which justice 
requires to pidect aFaity or-4-i.,—,::;:Vord,:arrii annoyance, embarrassment, oppression, or undue 
burden or e5ip-dige, ineTuding one or more of the following: (1) that the discovery not be had; (2) 
that thefdig_g/i_v--  errlieh:Mror4 on specified terms and conditions, including a designation of 
the tale or filal.e orTreaalloeation of expenses; (3) that the discovery may be had only by a 
metiallf disetvery ollitigtfian that selected by the party seeking discovery; (4) that certain 
mattersrfolitre inquired into, or that the scope of the discovery be limited to certain matters; (5) 
that discoverIgthe conducted with no one present except persons designated by the judge; (6) that 
a deposition aft-ftreing sealed be opened only by order of the judge; (7) that a trade secret or 
other confidentiil research, development, or commercial information not be disclosed or be 
disclosed only in a designated way; (8) that the parties simultaneously file specified documents 
or information enclosed in sealed envelopes to be opened as directed by the judge. 

If the motion for a protective order is denied in whole or in part, the judge may, on such 
terms and conditions as are just, order that any party or person provide or permit discovery. The 
provisions of Rule 37(a)(4) apply to the award of expenses incurred in relation to the motion. 
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(f) Discovery Conference. At any time after commencement of an action the court may 
direct the attorneys for the parties to appear before it for a conference on the subject of 
discovery. The court shall do so upon motion by the attorney for any party if the motion 
includes: 

(1) A statement of the issues as they then appear; 

(2) A proposed plan and schedule of discovery, including any issuestabITMisclosure,  
discovery, or preservation of electronically stored information, including-A—he formTifforms in 
which it should be produced; 

(3) Any limitations proposed to be placed on discovery;,- 
.  

(4) Any other proposed orders with respect to discpvCrftd 

(5) A statement showing that the attorney malcifit themotionlras,madareasonable 
effort to reach agreement with opposing attorneys on the matters set fAnstrie motion. 

Each party and each party's attorney are nlitterr crt. to participtc in good faith in the 
framing of a discovery plan if a plan is propaed by thet-allo_rricy,fo_rAy party. Notice of the 
motion shall be served on all parties. ObjectOns or additiViTs to iii—atters set forth in the motion 
shall be filed not later than 15 days afteRserViaof the mottbn. 

Following the discovery confer iate, t c_zeourt salienTer an order tentatively identifying the 
issues for discovery purposincludiittaity issues about preserving discoverable information, 
any issues about discoveiro-f ereatiOnicall:*tored information including the form or forms in 
which it should be prodaed, and ariNi'ssueilt out claims of privilege or protection as trial-
preparation materials; esablishing a pI andr§chedule for discovery; setting limitations on 
discovery, if any;yand_dete-tiaining such Mier matters, including the allocation of expenses, as 
are necessaryfaihtV_operirdfiggpmqrit of discovery in the action. An order may be altered or 
amended whMyer jugice so reifir 

SuCe-41the rrgit_of a fErty who properly moves for a discovery conference to prompt 
conVeTag ofe contanc_e, the court may combine the discovery conference with a pretrial 
confereM-Aufhorized bj-T----Rule 16. 

_r- 
Reporter's Notes-2017 Amendment 

Rule 26 is amended to adapt portions of amendments to 
F.R.C.P. 26 effective December 1, 2015. See, generally, Federal 
Advisory Committee's Note to 2015 amendments of F.R.C.P. 26. 

New Rule 26(b)(1) incorporates amended F.R.C.P. 26(b)(1) 
verbatim, significantly redefming the scope of discovery under the 
former Vermont rule. Discovery must now be relevant to any 

4 
Proposed Amendments to V.R.P. 1, 26, 34(b), 370 and 55(c)— Discovery Rules 



parties' claim or defense, as opposed to being reasonably 
calculated to lead to the discovery of admissible evidence. Now, if 
information is otherwise within the scope of the rule, it "need not 
be admissible in evidence to be discoverable." A proportionality 
requirement has been added, saying that discovery may now only 
be obtained if it is "proportional to the needs of the case" as 
defined by five factors. These factors were added to the Federal 
Rule by 1983 and 1993 amendments that were not adopted for 
V.R.C.P. 26(b)(1). 

New Rule 26(b)(2)(A) is carried forward from prespaRule 
26(b)(1) to which it was added by a 2009 amendment 
incorporating what is now F.R.C.P. 26(b)(2)(B). F ir Rule1 
26(b)(2)-(5) are renumbered (3)-(6). Rule 26(4(-2).is antended 	 
adopt the 2015 amendment to F.R.C.P. 26(c)(1)(BballoRffig a t  
protective order to address "the allocationiakexpentaf:  to 	- 
eliminate any doubt that an order couldfincludesuch aTIoyisi!aff: 
See Federal Advisory Committee's Nokato.-2011---51amenchilttrbf 
F.R.C.P. 26(c)(1)(B). Rule 26(41-41amenatlitealbilth.e -015 
amendment adding F.RC.P. 20(f)(3)-(ellto_provide thg the 
discovery plan include issuesrabout eleciFoNicAgstded 
information. 

3. That Rule 34(b) of the Vent Rriles oEivil  PrQdure be amended to read as follows 
(deleted matter struck through; rreveraatter 

RULE 34. PRODUCTItIN OF liare-UMEMIS AND THINGS AND ENTRY UPON LAND 
FOR INSPECTION :AND OTHER PURPOSES -TA  

(b) ProceduraThe rest may, wilhout leave of court, be served upon the plaintiff after 
commencemett of thtt-action'a—ritlkupprafiny other party with or after service of the summons and 
complaint trpoliOat ptyjhe request shall set forth the items to be inspected either by 
individual:atom oFtyrolfeYroarid describe each item and category with reasonable 
partictilarityhe regost shall -specify a reasonable time, place, and manner of making the 
inipativ.an4erfomititrfthe related acts. The request may specify the form or forms in which 
electroniqlif stored info'imation is to be produced. 

The partylq.orywhom a request is served shall serve a written response within 30 days after 
the service of thErequest, except that a defendant may serve a response within 45 days after 
service of the summons and complaint upon that defendant. Any Superior Judge may allow a 
shorter or longer time. 
inspection and related activities will be permitted as requested, unless the request is objected to, 
including an objection to the requested form or forms for producing electronically stored 
information, stating the reasons for objection. For each item or category, the response must either 
state that inspection and related activities will be permitted as requested or state with specificity 
the grounds for objecting to the request, including the reasons. An objection must state whether 
any responsive materials are being withheld on the basis of that objection. If objection is made to 
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	imMifft. 

4. lifrat 	37(f) Ohl Vermont Rules of Civil Procedure be amended to read as follows 
(deleted rafter struck though; new matter underlined): 

Reporter's Nofes-2017 Afilendriretif 
Rule 34(b) is amended.  to V#pt portiong-Of amendments to 

F.R.C.P. 34(b)(2) effgtMtieelifiller 1,201:5. The amendment 
requires the groundifox obgetion1-61be,stardd specifically 
consistent with the reqTerem-ent that an Objection has to state 
whether materars-Tare_beiiV,withheld in order to "facilitate an 
informed kiliscussiolToRthe 615j:Qction." Federal Advisory 
Committers Note to 105 anigiaments of F.R.C.P. 34(b)(2)(C). A 
provision fatlje federal ill e permitting a party to produce copies of 

Oftelectronicafiy stored information in lieu of inspection 
,Ahas notibeen a-d-Uftdillbedause it permits the party to avoid actual 

Titsp_pciron_i_n a situation where actual inspection might be 

part of an item or category, the objection must specify the part shall bc specified  and permit 
inspection of the rest. The request being addressed shall be reproduced before the response. If 
objection is made to the requested form or forms for producing electronically stored information 
— or if no form was specified in the request — the responding party must state the form or forms it 
intends to use. The party submitting the request may move for an order under Rule 37(a) with 
respect to any objection to or other failure to respond to the request or any part thereof, or any 
failure to permit inspection as requested. 

Unless the parties otherwise agree, or the court otherwise orders: 

(i1) a party who produces documents for inspection sheltprpduce theirOs they 
are kept in the usual course of business or shall organize and-,labeFtliem to corrapond — 
with the categories in the request; 	 _ 	 

(ii2) if a request does not specify the form or fah_for prTsducitig-blbtfonically 
stored information, a responding party must pro dude 	iiTgrirlation inta fcifin or forms 
in which it is ordinarily maintained or in a fornror fans thaTae._reason'albly usable; and 

() a party need not produce the sameligggi- 
_,_-",—. than one form. 

kstored information in more 

RULE 37. FAILURE TO MAKE DISCOVERY: SANCTIONS 

(f) Failure to Provide Preserve  Electronically Stored Information or Other Evidence. 

operation of an electronic information systcm. If electronically stored or other evidence that 
should have been preserved in the anticipation or conduct of litigation is lost because a party 
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failed to take reasonable steps to preserve it, and it cannot be restored or replaced through 
additional discovery, the court, upon finding prejudice to another party from loss of the evidence,  
may order measures no greater than necessary to cure the prejudice.  

Reporter's Notes-2017 Amendment 

Rule 37(f) is amended to adapt portions of the amendments to 
F.R.C.P. 37(e) effective December 1,2015. The amendment is 
broader than the federal rule, applying not only to electroniou: 
stored, but to "other evidence," that should have been prestrved. 
In view of this greater breadth, the present amendment-I-Wes_ 
remedies for intentional nondisclosure covered in 	— 
37(e)(2) to Vermont case law. 

5. That Rule 55(c) of the Vermont Rules of Civil ProcedureMamerided toeads follows 
(deleted matter struck through; new matter underlined) 9¼ 

RULE 55. DEFAU 
(c) Setting Aside Default or a Default Judgment. 

	 _ 
The cefurImty-4s6faside an entry of default for 

good cause, and it may set aside a final defairtjudgment -order Rale 60(b).  

Rep otter's cges— 0.7-7Amindment 
Rule 55(c) is amere eid_tovadopt the amendment to F.RC.P. - 

55(c) effectivnorc-rembeN)2015. The federal rule was originally 
amended in 2007 airkofftoneral restyling of the Federal 
Rules. Thae2015 amendtient iierted "final" in the last clause, to 
make_clearttat the standrids of Rule 60(b) apply only to a 

-Viat theiralinanbicause it disposes of all claims among all 
= 

Ar ties No r becausFtlre judge has directed entry of final judgment 
 	uarereRtfalf-Aboin the absence of finality, the judgment may be 

-----1,7revigelltat any lane under Rule 54(b). See Federal Advisory 
 	LiCommifrelig-Note to 2015 amendment of F.R.C.P. 55(c). _ 	 

6. Thlt,these rules, as amended, are prescribed and promulgated effective 
	VIM. The Reporter's Notes are advisory. 

7. That the Chief Justice is authorized to report this amendment to the General Assembly 
in accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont, this 	day of 	, 2017. 
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Beth Robinson, Associate .jugice 

Harold E. Eaton,tI — 	sso.ciate ----M—tie .,-----A 	- 

,- 

Paul L. Reiber, Chief Justice 

John A. Dooley, Associate Justice 

Marilyn S. Skoglund, Associate Justice 
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PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 TERM, 2017 

Order Promulgating Amendment of Rule 26(b) of the Vermont Rules of Civil Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V. 
ordered: 

 

1, it is hereby 

 

1. That Rule 26(b) of the Vermont Rules of Civil Procedure be amended t 
(deleted matter struck though; new matter underlined): 

RULE 26. GENERAL PROVISIONS GOVERNIN 

(b) Discovery Scope and Limits. Unless otherwise 
accordance with these rules, the scope of discovery is 

(1) In General; Limitations. 

r of a superior judge in 

(A)  Parties may obtain discovw 
relevant to the subject matter invo p 

defense of the party seeking disc 
the existence, description, nature, cu 
or other tangible things a 
discoverable matter. It is 
inadmissible at the 	11 
discovery of a 

natter, not privileged, which is 
ending action, whether it relates to the claim or 

laim or defense of any other party, including 
ition and location of any books, documents, 

ocation of persons having knowledge of any 
of that the information sought will be 
t appears reasonably calculated to lead to the 

arty 	not provide discovery of electronically stored information from 
e party 1I ies as not reasonably accessible because of undue burden or cost. 

Onit>  on compel covery or for a protective order, the party from whom discovery is 
sough tilc,t show that the information is not reasonably accessible because of undue burden 
or cost. 1sh, wing is made, the court may nonetheless order discovery from such 
sources if `- 4 -- guesting party shows good cause, considering the limitations of this 
paragraph.19 e court may specify conditions for the discovery. 

The frequency or extent of use of the discovery methods set forth in subdivision 
(a) shall be limited by a Superior Judge if it is determined that: (i) the discovery sought is 
unreasonably cumulative or duplicative, or is obtainable from some other source that is more 
convenient, less burdensome, or less expensive; (ii) the party seeking discovery has had 
ample opportunity by discovery in the action to obtain the information sought; or (iii) the 
discovery is unduly burdensome or expensive, taking into account the needs of the case, the 
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amount in controversy, limitations on the parties' resources, and the importance of the issue 
at stake in the litigation. The Superior Judge may act upon the Superior Judge's own 
initiative after reasonable notice or pursuant to a motion under subdivision (c). 

(2) Insurance Agreements. A party may obtain discovery of the existence and contents of 
any insurance agreement under which any person carrying on an insurance business may be 
liable to satisfy part or all of a judgment which may be entered in the action or to indemnify or 
reimburse for payments made to satisfy the judgment. Information concernin the insurance 
agreement is not by reason of disclosure admissible in evidence at trial. For LIpses of this 
paragraph, an application for insurance shall not be treated as part of an insuran 	eement. 

(3) Trial Preparation: Materials. 

(A) Showing Required. Subject to the provisions of subdivision 	 le, a 
party may obtain discovery of documents and tangible things othe: Arv under , 
subdivision (b)(1) of this rule and prepared in anticipation of lit

* 	
trial by or for 

another party or by or for that other party's representative 'nclua'h i 	er party's ., 	.. 
attorney, consultant, surety, indemnitor, insurer, or agen 0 	.91.:a1,4 	•ng that the party .. 
seeking discovery has substantial need of the materials the, 	a ion of the party's case 4,-.— 
and that the party is unable without undue hardship to o't,V 	stantial equivalent of the 
materials by other means. In ordering discovery 	ma erial hen the required showing 
has been made, the judge shall protect against isciosV. ft mental impressions, 
conclusions, opinions, or legal theories of an orney ork her representative of a party 
concerning the litigation. 

(B) Previous Statements. 	 ain without the required showing a 
statement concerning the action 	 tter previously made by that party. Upon 
request, a person not a pa 	 t the required showing a statement concerning 
the action or its subject 	 de by that person. If the request is refused, the 
person may move for a 	 s.  (3` s of Rule 37(a)(4) apply to the award of 
expenses incurred ig laibto  the i otiongr purposes of this paragraph, a statement 
previously made Al)  a 	atement signed or otherwise adopted or approved by the 
perso 	 ii) a stenographic, mechanical, electrical, or other recording, or a 
tr 	ereo , qc is a substantially verbatim recital of an oral statement by the 

it and c 	mporaneously recorded. 

(4) 	Preparation: Experts. 

(A) 	tification and Deposition of an Expert Who May Testify. 

(i) A party may through interrogatories require any other party to identify sch 
person whom the other party expects to call as an expert witness at trial, disclose the 
identity of any witness it may use at trial to present expert testimony under Vermont 
Rules of Evidence 702. 703, or 705 

expert is expected to testify and a summary of the grounds for ach opinion and to 
comply with subparagraphs (ii) or (iii) as appropriate. 
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ous 4 years, the witness 
tom and 
aid for any study and testimony in 

fii) Unless otherwise stipulated or ordered by the court, if the expert witness is 

• who will not testify from personal knowledge as to any fact in issue in the 
case and 

• who is retained or specially employed to provide expert testimony in the  
case or 

• whose duties as an employee of the party involvegivi 	sert testimony., 

this disclosure must be accompanied by a written repo 
	

d and 
signed by the witness. The report must contain 

one 

he basis • a complete statement of all opinions the witness 
and reasons for those opinions; 

• the facts or data considered by the witness in 
• any exhibits that will be used to summaidkor s 
• the witness's qualifications, includin 

the previous 10 years:, 
• a list of all other cases in whi 

testified as an expert at trial 
• a statement of any compen 

the case.  

a listofsall pu 

pinions;  
opinions; 

'cations authored in 

(iii) Unless otherwise lip lated o 
expert identified pursuant to 	agraph 
on which the expert is e 	ted 
to which the expert i ckpectiks 
opinion. 

dered by the court, if the witness is any other 
), the disclosure must state the subject matter 
d the substance of the facts and opinions as 

and contain a summary of the grounds for each 

arties 	• e these disclosures at times and in a sequence provided 
der of the court. In the absence of a stipulation or court order, the 

de at least 90 days before the date set for trial or for the case to be 
'qt.? ial; or, i e evidence is intended solely to contradict or rebut evidence on the 

ject matter offered by another party, within 30 days after the other party's 
e under (A)(ii) or (A)(iii). 

v) A party may depose any person who has been identified in an answer to an 
interrogatory posed pursuant to subparagraph (A)(i) as an expert whose opinions may be 
presented at trial. If a report from the expert is required by subparagraph (A)(ii), the 
report must be produced in advance of the deposition.  

(iii vi) A party may obtain by request for production or subpoena any filial written 
report of the opinions to be expressed by an expert who has been identified in an answer 
to an interrogatory posed pursuant to subparagraph (A)(i) as an expert whose opinions 
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(B) Payment. Unless mamfe 
the party seeking discove 
(A)(i) a reasonable fee f 
and (ii) with respect d 
judge shall also r 	e th 
fees an 	ens &icurred 

ould result, (i) the judge shall require that 
o has been identified under subparagraph 

siop 

 

!d2 g to discovery under this paragraph (4); 
med 	- subparagraph (D) of this paragraph the 
ng dis overy to pay the other party a fair portion of the 

after party in obtaining facts and opinions from the expert. 

may be presented at trial has been disclosed pursuant to subparagraph (A)(iii), as well as 
any exhibits that will be used to summarize or support the expert's opinions. 

(B) Trial-Preparation Protection for Draft Disclosures and Certain Reports. Rule 
26(b)(3) protects drafts of any disclosure of an expert that is required or prepared under 
subparagraph (A)(i) and drafts of any report prepared by such an expert, regardless of the 
form in which the draft is recorded. 

(C) Trial-Preparation Protection for Communications Between a P 
Certain Expert Witnesses. Rule 26(b)(3) protects communications betw 
attorney and any expert who has been identified in an answer to an interroga 
pursuant to subparagraph (A)(i) as an expert whose opinions may be pres 
regardless of the form of the communications, except to the extent that th 

's Attorney and 
party's 

osed 
1, 

ns: 

(i) relate to compensation for the expert's study or test 
(ii) identify facts or data that the party's attorney pro 

considered in forming the opinions to be expressed; or 
(iii) identify assumptions that the party's atto 

relied on in forming the opinions to be expressed. 
at the expert 

(D) Expert Employed Only for Trial Pre 
or opinions held by an expert who has been re 
in anticipation of litigation or preparation for 
witness at trial, only as provided in Rule 35(b 
circumstances under which it is impr 
or opinions on the same subject by 

ay discover facts known 
employed by another party 

is not expected to be called as a 
owing of exceptional 
seeking discovery to obtain facts 

Claims 	vilege or Protection of Trial-Preparation Materials. 

Information Withheld. When a party withholds information otherwise 
discovefioj, d r these rules by claiming that it is privileged or subject to protection as 
trial-prepar 	material, the party shall make the claim expressly and shall describe the 
nature of th ocuments, communications, or things not produced or disclosed in a manner 
that, without revealing information itself privileged or protected, will enable other parties to 
assess the applicability of the privilege or protection. 

(B) Information Produced. If information is produced in discovery that is subject to a 
claim of privilege or of protection as trial preparation-material, the party making the claim 
may notify any party that received the information of the claim and the basis for it. After 
being notified, a party must promptly return, sequester, or destroy the specified information 
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and any copies it has and may not use or disclose the information until the claim is resolved. 
A receiving party may promptly present the information to the court under seal for a 
determination of the claim. If the receiving party disclosed the information before being 
notified, it must take reasonable steps to retrieve it. The producing party must preserve the 
information until the claim is resolved. 

Reporter's Notes-2017 Amendment 

Rule 26(b) is amended to clarify its provisions and bring 
more closely in line with comparable provisions of the Federal 
of Civil Procedure. Rules 26(b)(1)-(3) are amended to make th 
numbering of their provisions clearer and consistent with the 
remainder of the rule. 

Rule 26(b)(4)(A)(i) is amended to adapt from Fe 
26(a)(2)(A), as adopted in 1993, language making cl 
disclosure requirement extends to all opinion 
testifying as experts under V.R.E. 702, 703, 
thus includes an "event" witness who is not 
employed as an expert. This disclosure requi 
to the V.R.E. 701 lay opinion witne 
the holding of Hutchins v. Fletche 
580, 582, 776 A.2d 376, 379 (200 
"event" witness should be 
ordinary witness. 

Thanks to the lib 	 . 702, opinion witnesses with 
expertise in a wi 	 are now commonly used in most 
litigation. Cf 	No 	 2004 Amendments of V.R.E. 701- 
703; State v i eich, 1 .i t 33 	A.2d 38 (1995), following 
Daubert 	 icals, Inc., 509 U.S. 579 (1993). 
The e 	sion 	disclosure requirements to opinions of 

tnesses is necessary to reflect the increased use and 
ortan 	o inion testimony and the consequent need to prevent 
rise ansSSi airness. Since "event" witnesses will invariably be 

ailed at tria , their expertise and the basis of their opinions should 
be routinely disclosed in response to initial interrogatories. 

agraphs (A)(ii) and (iii) establish different requirements for 
event and other expert witnesses. 

Note that the rule applies only to the use of the discovery 
methods provided in V.R.C.P. 26-36 and is silent on the availability 
or propriety of other means of obtaining information or 
documentation, such as investigation or informal inquiry. See 
Schmitt v. Lalancette, 2003 VT 24, Ig 12, 175 Vt. 284, 830 A.2d 16 
(nothing in Rule 26(c) implies that courts have authority to prevent a 
party to litigation from conducting its own private investigation to 
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at an expert who is an 
purposes as an 

and 
age 

pecially 
not extend 

supersedes 
e, Inc., 172 Vt. 



Subparagraph (A)(iv) 
otherwise scheduled b 
evidence in chief and 
rebuttal evidenc 
applicability 
subpoenas. 

de 	es for disclosures not 
ulation: 90 days before trial for 

other party's disclosure for 
(v) and (vi) make clear the 

ons and requests for production or 

2. That this rule, 
Reporter' 

ed and promulgated effective 	, 2017. The 

identify witnesses or obtain desired information, without relying 
upon formal discovery).Thus, the amended rule does not preclude 
informal communication by a lawyer with an event witness in the 
course of investigation. Federal case law, however, generally 
prohibits such communication with a retained or employed expert, 
whether because implied from the structure and intent of Federal 
Rule 26 or prohibited by the Rules of Professional Conduct. See 6 
Moore's Federal Practice - Civil § 26.80[4]. Common-law wor 
product protection might provide another basis for prohibitio 
course, any communication with a represented party witness wit 
permission of counsel would clearly be precluded by V.R.Pr.C. 
See Baisley v. Missisquoi Cemetery Ass'n, 167 Vt. 473, 480, 708 
A.2d 924, 932-33 (1998). 

Rule 26(b)(4)(A)(ii) applies to a retained or speci 
employed expert not testifying from personal knowl 
expert must provide a signed written report and upp 
in language adopted from F.R.C.P. 26(a)(2) 
(A)(iii), the subject matter, substance, and 	 y other 
expert, which would include an individual Ii 	fati I  physician 
who may be both a fact witness an 	 , must be 
disclosed. Note that under both prjvisions1 s e not 
discoverable pursuant to Rule 26( 	 )(4)(B). 

ief Justir authorized to report this amendment to the General Assembly in 
accord 	the provis ns of 12 V.S.A. § 1, as amended. 

Dated in 	b s at Montpelier, Vermont, this 

 

day of 	 ,2017. 

 

  

Paul L. Reiber, Chief Justice 

John A. Dooley, Associate Justice 
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Harold E. Eaton, Jr., Associate 

Marilyn S. Skoglund, Associate Justice 

Beth Robinson, Associate Justice 
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PROPOSED 
STATE OF VERMONT 

VERN1ONTSUPREME COURT 
	TERM, 2017 

Order Promulgating Amendments to the Vermont Rules of Appellate Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37 and 12 V.S.A. § 1, it is hereby 
ordered: 

1. That Rule 3(e) of the Vermont Rules of Appellate Procedure Olakcl.iito read as follows 
(new matter underlined; deleted matter struck through): 

RULE 3. APPEAL AS OF RIGHT—HOW TAKEN 

(e) Docketing Statements. After taking an appealte.partie.s:mut each fiV::a. obketmg •-• 	. 
statement with the Supreme Court clerk using a form prescnbed by:ite clerk. App'ellant's 
docketing statement must be filed and served within 49:d4 days of taking the appeal Appellee's 
docketing statement must be filed and serve 	4:-days •theiea 

Reporter's N.0-:It.es-2017.A.nlendmen. 

Rule 3(e) is amended to 	its 10-do time periods to the 
simultaneous amendment of V R C P 6(a). SA Reporter's Notes to 
that amendment... amendment.. 

2. That Rule 4 of thi.-I:fermontAiges of Appellate Procedure be amended to read as follows 
(new matter underlined;.40eted matteitru&ihrough): - 

RULE 4  APPEAL AS OF RIGHT—WHEN TAKEN 

(a) Time for Filing  • Notice of Appeal 
Except as-litOvideiliiiparagraph (2), the notice of appeal required by Rule 3 must be 

filed with the superior court clerk within 30 days after entry of the judgment or order appealed 
from. 

(2) In 6".:•41minal case, the State must file an appeal within 7 business  days after entry of 
the judgment or of4er., but in a criminal case resulting in a sentence of life imprisonment—where 
the defendant has not waived appeal—the State.may file a notice of appeal within 30 days of the 
judgment entry date. 

(b) Tolling. If a party timely files in the superior court any of the motions referenced below, 
the full time for appeal begins to run for all parties from the entry of an order disposing of the 
last remaining motion: 

Proposed Appellate Day is a Day 
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(7) granting or denying a motion for relief under V.R.C.P. 60 if the motion is filed no later 
than 4-028 days after the entry of judgment. If, however, the order is one denying a motion under 
V.R.C.P. 60(b) for relief from a default judgment, the motion need only be timely under that rule; 

(c) Reopening the Time To File an Appeal Based on Lack of Notice. In a civil action, the 
superior court may, upon motion, reopen the time to file an appeal for,14.,Aays after the date when 
its order to reopen is entered if: 

(1) the reopening motion is filed within 90 days of entrOf the Nclgment 6i.:0.rder or 

within .7 14 days of receipt of notice of the judgment or ord0.4hichev6S..parlier; and 

* * * * * 

(d) Motion for Extension of Time To File Noticeuf Appeal. 

(3) No extension under this subdiviSkm may exc-e0 30 days:gter the time originally 

prescribed by Rule 4(a) or 4-014  (10:::Aftcr the date the or eri.gian • ng the motion is entered, 

whichever is later. 

Rule 4(a)(2) is amended to 	that the State must file an appeal 
• • • 

with 7 business days this conforms to the concurrent amendment to 
§ 7403(e) 

e 4(b)(7) is amended for internal consistency with V.RC.P. 50 

Rules 4(c)(1) and 4(d)(3) are amended to conform their 7-day 
10-day -Chile periods to the simultaneous amendment of 

tg.C.P. 6(a). 

3. That Rule 56f the Vermont Rules of Appellate Procedure be amended to read as follows 
(new matter underlined; deleted matter struck through): 

RULE 5. APPEALS BEFORE FINAL JUDGMENT 

(b) Appeal of Interlocutory Order by Permission. 

* * * * * * 

(5) Timing of Motion and Content of Order. 
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(A) The motion must be filed within 4-0 14 days after entry of the order or ruling 
appealed from, but the State's motion in a criminal action must be filed within 7 days after the 
decision, judgment, or order appealed from. 

(7) Permission To Appeal Denied. 

(A) If the superior court denies the request for permission.t9Appeal, the moving party 
may, within 10  14 days after entry of the order of denial, file the.0:1041.-Ihe Supreme Court 
with a statement containing: 

(C) Within 5- 14 days after service of the motion, arP.advq.party....''.ifi-  ay file and serve 
an opposition. 

Reporter's Notes-2017,:Amendmen 

Rules 5(b)(5)(4)0i05.(b)*(7)(A) and (C) are 61116rided to conform 
their 5-day and.1W4y time periods the simultaneous amendment 
of V.RC.P. 6(a) and for internal consistency with appellate motion 
practice. 

4. That Rules 5.1(0(2) and 5.1 	and.(4) of the Vermont Rules of Appellate Procedure 
be amended to read as follows (new Mater underlined, deleted matter struck through): 

LLA*RAL FINAL ORDER APPEALS 

(2) A'repaiest for permission to appeal must be filed within -1-0 14 days after entry of the 
order or ruling aPkaled from. 

(b) Motion for Permission Denied. 

(2) If the motion is denied, the moving party may, within 4-0 14 days after entry of the 
denial, file the motion in the Supreme Court with a statement containing: 
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(4) Within 5 14 days after service of the motion, an adverse party may file and serve an 
answer in opposition to the motion. 

Reporter's Notes-2017 Amendment 

Rules 5.1(a)(2) and 5(b)(2) and (4) are amended to.9.9nform 
their 5-day and 10-day time periods to the simultaneous 
amendment of V.R.C.P. 6(a) and for internal consig*cy with.' 
appellate motion practice. 

5. That Rules 6(a)(1), (4) and (6), and 6(b)(2) and (10)*qf the Vermont ules of Appellate 
Procedure be amended to read as follows (new mattel undeilined, deleted mattel stiuck through): 

RULE 6. DISCRETIONARY APPE 

(a) Appeals from Final Judgment BOO on Superior Court' -.: rnussion. 

(1) When an appeal from a final judgment may be taken.9.1ftwith the superior court's 
permission, the party seeking 	 file a motion for permission to appeal with the clerk 
within -1-014 days of the date of the entrY:igtheNgment (*:0:rder to be appealed from. The 
running of the time for filing a motion for 13.1-11isilbb:::is ,t0.1ta to the extent provided, and for the 
grounds stated, in Rule 4,(0 

(4) If thq:$:4 gporepprt denies pamission to appeal, the party seeking permission may, 
within -1-0 1440s af4'pritry:4the order:$fdenial, file a motion in the Supreme Court with a 

— 
statement contairiing: 

(0'With).:f5 14 6A4.fter service of the motion, an adverse party may file and serve an 
— 

answer in opposition to the motion. 

(b) Appeals from Final Judgment Based on Supreme Court Permission. 

(2) The request for permission must be filed within 4-014 days of the date of the entry of 
the judgment or order to be appealed from, except that the running of the time for filing a request 
for permission is terminated to the extent provided, and for the grounds stated, in Rule 4. 
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(10) If the Supreme Court grants permission: 

(B) the appellant must pay to the superior court clerk the entry fee required under 32 
V.S.A. § 1431 within 4-0 14 days after the decision is entered in the superior court; and 

Reporter's Notes-2017 Amendment:- ...  

Rules 6(a)(1), (4) and (6), and Rules 6(b)(2) ani-,.v(J:9)(3) are 
amended to conform their 5-day and 10-day tiia.:peri.8:4:::to the lk.. 
simultaneous amendment of V.R.C.P. 6(a) 4ridlor internar.i:,,,„... 	ii• 
consistency with appellate motion practice.  

.•:.::::, 

6. That Rules 10(b)(1), (3), and (5) and 10(d) of the 	Rules of Appellate 
Procedure be amended to read as follows (newimattefiiiidaliad:;:Aelefedsmgier struck 
through): 

RULE 10. THEiRECORD.ON AP 

(b) Transcript. 

(1) Appellant 's ResponsibilityThe- appellant must either file and serve a statement that no 
transcript is necessary or order fromk:Acosd#7,4pproved transcription service a transcript, or a video 
recording if paragraph (42) applies,.4411P1.§of the proceedings relevant to the issues raised 
by the appellaggoo*cegky,  to demonstrate h.& the issues were preserved. Except as provided 
in paragraphs (b)(3) ai4(4),14-Atatemeritir order must be filed within 4-0 14 days of filing the 
notice of.appeal Ty. failing to oi:dk#6.rigbript, the appellant waives the right to raise any issue 
for which a tianscripto.:.neceswy for informed appellate review. 

(3) Life Imp 	Cases. In any criminal case resulting in a sentence of life 
imprisonment WE* the defendant has not waived appeal or entered a plea of guilty or nobo 
contendere to the uriaerlying charge, the superior court clerk must, within 4-0 14 days of the entry 
of judgment, order from a Court-approved transcription service a complete transcript of the 
proceedings. 

(5) Appellee 's Responsibility. If the appellee deems a transcript of other parts of the 
proceedings necessary, the appellee must, within 4-0 14 days after service of the appellant's 
transcript order and docketing statement, file and serve a designation of additional parts to be 
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included. If, within 4-0 14 days after service of that designation, the appellant has not ordered 
those parts, the appellee may, within the following 4-0 14 days, either order the parts at the 
appellee's own expense or request a prehearing conference. 

(d) When the Transcript Is Unavailable. If a transcript is unavailable, the appellant may 
prepare a statement of the evidence from the best available means, including the appellant's 
recollection. The statement must be served on the appellee, who may serve objections or 
proposed amendments within 4-0 14 days after being served. The statpAiiPm.0 any objections or 
proposed amendments must then be submitted to the superior court for settleiiiek, and approval. 
As settled and approved, the statement will be included by the..:SuperiO:court cleikiiu the record 
on appeal. 

Reporter's Notes-2017 Amendment 

Rules 10(b)(1), (3) and (5) and 1(0) are amendatp conform 
their 10-day time periods to thq::§impltaii0pu..igmpudnierit:9 
V.R.C.P. 6(a). 

7. That Rules 11(a)(2) and (b)(1) of the Vermont Rules 9f Appq114i:e Procedure be amended to 
read as follows (new matter undqr1Vie:d:41eiN.imatter struck through) 

RULE ik . ARDINg:  WRECORD 

(a) Time for Forwarding: Appelliit!-STuty. 
...• 

•:. 
(2) IfitOfee a.i6#.ultiikpppeals fii.O.M a judgment or order, each appellant must comply 

with the provisions of Rule 10(15) auf;It.Wiiibdivision, and the clerk must forward a single record 
within  15  4  days after:the l*ast notie6-:eappeal is filed. 

9rwaThe Record; Transcript. 

(1) %l•iiri -14 14 daafter filing of the notice of appeal, the superior court clerk must 
forward any erit*fee, and the record on appeal, including necessary exhibits, but not including 
the transcript, to ti*Sppreme Court, unless the time is shortened or extended under Rule 11(d). 
When the superior court clerk receives a statement to be filed under Rule 10(c) or (d), the superior 
court clerk must forward that statement to the Supreme Court clerk. 

Reporter's Notes-2017 Amendment 

Rules 11(a)(2) and (b)(1) are amended to conform their 14-day 
time periods to the simultaneous amendment of V.R.C.P. 6(a). 
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8. That Rule 26 of the Vermont Rules of Appellate Procedure be amended to read as follows 
(new matter underlined; deleted matter struck through): 

RULE 26. COMPUTING AND EXTENDING TIME 

(a) Computing Time. V.R.C.P. 6(a) governs the computation of any period of time 
prescribed by these rules, by any applicable statute, or by court order. 

(b) Extending Time. For good cause, the Supreme Court may 90.d thefixi:ie prescribed by 
these rules or by its order to perform any act, or may permit an acf.01-ze done aft4 that time 
expires. But the Court may not extend the time for filing: 

(1) a notice of appeal or a motion for permission to appeal, unless *§1*pificallS. 4uthorized 
by law or by these rules; or 

(2) materials in appeals under Chapters 51 *1,53 of Title .33 absent extraordinary 
circumstances. 

(c) Additional Time After Certain Kinds of  8.e0j..ce. When a:":144y,ty is required or permitted 
te may or must act within a prescribed period after a pa0r,is scrved,4 that party service and 
service is made under V.RC.P. 5(b)(2),>pf (3), or (4) threeealericlg4hys are added to the 
prescribed period after the period would 'otheriise expire under VkC.P. 6(a). has been 
computed under Rule 26(a);  

(1) the Court 	the papel,  01  

(2) a party receK4 a paper 'teNg 

(d) Stipulation To tXtend‘TiAwVii-Appeal. 
• 

Siiko.ct toqh,q proViiipps of Rules 12(c), 26(e), and 42(b), the parties may extend any 
period of time prescribed by these rules by filing a stipulation. But the parties may not by 
stipulatiort:OttoOthe period p file 

(A) a;:notice of appeal or a request for permission to appeal; or 

(B) materials in appeals in proceedings under Chapters 51 and 53 of Title 33. 

(2) The stipulation must be signed by all counsel of record and must set forth in clear and 
specific terms: 

(A) the period being extended; 

(B) the date to which the period is extended; and 

:nonclectronic means on the date of service. 

* 	* * * 
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(C) the reason for the extension. 

(3) Filing procedure. 

(A) If filed before the record on appeal is sent to the Supreme Court, the stipulation 
must be filed with the superior court clerk. 

(B) If filed after the record on appeal is sent to the Supreme Court, the stipulation must 
be filed with the Supreme Court clerk. 

(e) Stipulations Limited. No stipulated extension of time may exceed j`:s:.1pys for appellant 
or 21 days for appellee. Only one Rule 26(d) extension may be filed the apRIAnt's brief and 
printed case and the -appellee's brief. 

Reporter's Notes-2017 AMOdment,,,.. 
• -.:77 •• 

Rule 26 is amended to incorporatea specific rq,erence to the 
simultaneous amendment of V.RC.P1i0.). Rule 26(e) is 
amended to conform with ti**railtane.6ikiiii6ifOmprif 
V.R.C.P. 6(e). 

9. That Rule 27(a)(3) of the Vc.0.9AR10.,of Appe11 	rci4ure be amended to read as 
follows (new matter underlined;:deleted ii0di*pck through): 

a7. MOT1..S  

(a) In General. 

(3) Response . Oeept ag0:9:yjdcclii.4 Rule 40 and Rule 27(b), any party may file a response 

to a mofionwithin JA days after service of the motion, unless the Court shortens or extends the 

i::..Reporter's Notes-2017 Amendment 

Rule 27(a)(3) is amended to conform its 7-day time period to the 
simultaneous amendment of V.RC.P. 6(a). 

10. That Rule 28(i) of the Vermont Rules of Appellate Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 

RULE 28. BRIEFS 

(i) Length of Briefs. 
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(2) A request for permission to exceed these limits must specify the number of additional 
words requested, and must be filed no later than 5- 7 days before the filing deadline for the brief 
involved. 

Reporter's Notes-2017 Amendment 

Rule 28(i)(2) is amended to conform its 5-day time period to the 
simultaneous amendment of V.R.C.P. 6(a). 

11. That Rule 31(a)(3) of the Vermont Rules of Appellate Procedpraeamended to read as 
follows (new matter underlined; deleted matter struck through): . 

(a) Filing Deadlines. 

* * * 

(3) Reply Brief The appellant may ,WQ1-giafile.'"a'itp y:bitigwithff410 14 days after 
service of the appellee's brief In a case with a cross-appeal, the appellee may serve and file a 
reply brief in accordance with Rule 28(c) within 44 14 d4Safte.1-...§00:oe of the appellant's reply 
brief. 

Meklment Repoifgr's NOps 

Rul0i01(a)(3):Aiamefide.0 to conform its 10-day time periods to 
the simultaneous amai*.eiii::3:4:y.R.C.P. 6(a). 

That12 	Rule 33.•::1(b) of Vermont Rules Appellate Procedure be amended to read as 
follows (new matter uliOrlin4k:.-..dleted..rii.....*...tter struck through): 

StiMMAR 

	

(b) Oral 	

Y PROCEDURES ON APPEAL 

	

----- 	• 	• 
• • 

(2) Argumeriay Video Conference. Parties may present oral argument either in person or 
by video conference. Parties intending to present oral argument by video conference must notify 
the Court no later than three business 7 days before the scheduled argument date. 

(3) Argument by Telephone. Incarcerated parties may present oral argument by telephone 
as long as the telephone conference can be arranged at the place of incarceration. Incarcerated 
parties must notify the Court no later than three business days before the scheduled argument 
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of costs, unless the (2) Objections must be filed within 
Court extends the time. 

follows (new matter underlined; deleted matter struck through): 

RULE 39. COSTS: 

(d) Bill of Costs: Objections; Insertion in Mandate. 

"•:;E:P • 

date. Other parties may present oral argument by telephone with the Court's permission, which 
must be requested at least three business 7 days before the scheduled argument date. 

Reporter's Notes-2017 Amendment 

Rules 33.1(b)(2) and (3) are amended to conform their 3-day time 
periods to the simultaneous amendment of V.R.C.P. 6(a). 

13. That Rule 39(d) of the Vermont Rules of Appellate Procedure be 	to read as 

(B) The deputy clerk will dete:i%ipe:44,questionfhat arise concerning unnecessary 
matter, subject to review by the justice who si...."'&::t.heal-hion if that review is requested 
within 7 14 days after costs • 

Reportees 04,-2017 Amendment 

:iges 3-9(d.)(2)(B) are amended to conform their 7-day and 10-day 
time pdfi'pds to the 	amendment of V.RC.P. 6(a). 

Vermont Rules of Appellate Procedure be amended to read 
as fott.i.Ws (neW"<;::*thatte*Tt.:iinderliria deleted matter struck through): 

it 45.1. A6EARANCE AND WITHDRAWAL OF ATTORNEYS 

(e) Withdraii4.. In General. 

(3) The Court will not consider a motion to withdraw until the clerk has given notice to 
the party of the motion with either the date and time of hearing thereon, or at least 7 14 days to 
file a written response to the motion. 
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Paul UR-piber, ChiefIn§tice 

;:Skoglund, 40ociate Justice 

6.tkRobinson',%ssociate Justice 

'Harold E. Eaton, Jr., Associate Justice 

aten R. Carroll, Associate Justice 

Reporter's Notes-2017 Amendment 

Rule 45.1(e)(3) is amended to conform its 7-day time period to 
the simultaneous amendment of V.R.C.P. 6(a). 

15. That these rules and forms, as added or amended, are prescribed and promulgated 
effective 	 . The Reporter's Notes are advisory. 

16. That the Chief Justice is authorized to report these amendmenp:i...0the.0enal Assembly 
in accordance with the provisions of 12 V.S.A. § 1, as amended. 

...... 
Dated in Chambers at Montpelier, Vermont, this 	day 	, 2017niii:.::.. 
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PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	TERM, 2017 

ORDER PROMULGATING AMENDMENTS TO THE 
VERMONT RULES OF CIVIL PROCEDURE AND 

THE APPENDIX OF FORMS 

Pursuant to the Vermont Constitution, Chapter II, Section 37 and 12 .s. 	it is 
hereby ordered: 

1. That Rule 3 of the Vermont Rules of Civil Procedur :%,mended to read as follows new 
matter underlined; deleted matter struck through): 

RULE 3. COMMENCEMENT OF ACTION 

A civil action is commenced by filing *C:e3iiip aint with the court,i:xd651::that in any case where 
attachment of real or personal property or attachment on trustee process is not to be made, or 
goods are not to be replevied, an actignmaY:49 commenced Py the service of a summons and 
complaint. When an action is corn•ift•J?yiiii, surnmakand":6:6Mplaint must be served upon 
the defendant within 60 days aft6i:ahe filing of the complaint When an action is commenced by 
service, the complaint must  be  filed with the Ourt within 20  days after the completion of . 
service upon the first defendant servedIf. 0-ice is nOt fiatY.  made or the complaint is not timely 
filed, the action may be4i:§iniss6d4nm6tiA; including motion of the court pursuant to Rule 
41(b)(1), and notice, and in such case the court may in its discretion, if it shall be of the opinion 
that the action was vexatiously commenced, thX.*:reasonable attorney's fee as costs in favor of the 
defendant, to .1*WaOrpd'athe plaintitt?T plaintiffs attorney. 

" 
Reporter's Notes-2017 Amendment 

Rule 3 is amended to extend its 20-day time period to 21 days 
consistent WiTh the simultaneous "day is a day" amendments to 
VRCP6. . 

2. That Rule.g4.(g)(3) and 4(/)(3)(F) of the Vermont Rules of Civil Procedure be amended to 
read as follows (neimatter underlined; deleted matter struck through): 

RULE 4. PROCESS 

(g) Service by Publication. 

(3) Time of Publication; When Service Complete. The first publication of the summons 
shall be made within 20  21 days after the order is granted. Service by publication is complete on 

1 
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RULE 4.1. ATTACHMENT 

the twenty first twenty-second day after the first publication. The plaintiff shall file with the court 
an affidavit that publication has been made. 

(1) Waiver of Service; Duty to Save Costs of Service; Request to Waive. 

(3) Method. The notice and request given under this subdivisige 

(F) shall allow the defendant a reasonable time to return the waiver, which shall be 
at least 30 days from the date on which the reques;ti,sen.00:0 4Mays*ti%11..thaf4ate if the 
defendant is addressed outside any state or territc:4'd the United States, 

* 	* * 

Reporter's Notes-2017 Amendmen0:: 

Rule 4(g)(3) is ,?j-0,0494 to extend its 26444y time t;eriod to 21 
days consistent with the sifikl.taiikps "day is';'.4..clay" amendments to 
V.R.C.P. 6. Rule 4(l):(3)(F) is amended to shorten the time for return 
of a waivr:0;Sprvice fi0,416.0o 42 daYitii6existing rule allowed 
too much griie to make this method of service feasible for timely 
commencement und6i.igple in the case of a defendant outside any 
stgtc or teliiitpry of the tlAtted 84tes. 

3. That Ria:4.1(10) of the Vermont 	of Civil Procedure be amended to read as 
follows (pew matter und'erlineefdeleted 	struck through): _ 

(b) Writ u Itachmeiteissuance. 

(2) Except as provided in paragraphs (3) and (4) of this subdivision, an order of approval 
may be issued only upon motion after five 7 days' notice to the defendant, or on such shorter 
notice as the judge may prescribe for good cause shown, and upon hearing and a finding by the 
court that there is a reasonable likelihood that the plaintiff will recover judgment, including 
interest and costs, in an amount equal to or greater than the amount of the attachment over and 
above any liability insurance, bond, or other security shown by the defendant to be available to 
satisfy the judgment. The motion shall be filed with the complaint and shall be supported by an 
affidavit or affidavits meeting the requirements set forth in subdivision (i) of this rule. The motion 

2 
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and affidavit or affidavits, together with the notice of hearing thereon, shall be served upon the 
defendant in the manner provided in Rule 4 at the same time that the summons and complaint are 
served upon the defendant. 

Reporter's Notes-2017 Amendment 

Rule 4.1(b)(2) is amended to extend its 5-day time period to 7 
days consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

4. That Rule 4.2(j)(3) of the Vermont Rules of Civil Procedure '1*,:a.mendedVread as 
follows (new matter underlined; deleted matter struck through):: 

 

RULE 4.2. TRUSTEE PROCESS 
-- 

(j) Trustee Process Against Earnings. 

(3) Notice. The judgment creditor's attorney shall file a motion, for trustee process 
describing in detail the grounds for the motion, the amouri:(411eged,Oe unpaid, and the source 
of earnings of the judgment debtog0p*:reaW9f the motion, the clerk shall notify the parties 
of the date and time of hearing on the motion The judgment 	attorney shall prepare a 
summons on a form provided by the court, 6;laisc160.pp.:,f9p*and a list of exemptions and shall 
serve them and the motigAAVosrus*,:*p.Any judgment debtor against whom judgment was 
issued by default in the aaliner provided by 	4. Service shall be completed at least fourteen 
(14) days prior to the date.set for heaOng13111,q clerk. The trustee shall appear at the hearing or 
shall serve a disclosure thihr oath at a0t,thr-45..4ays before the hearing. If the judgment is 
satisfied prior,t0:06:44te sai.:f9T,hearing, -Mc judgment creditor shall notify the clerk. The 
Presiding Judge 	Oreupailicqncel the summons, and the clerk shall cancel the hearing, 
notifying :ft trtiff0 and judgment '40,t0iii the manner provided by Rule 77(d) for notification 
of a n 

Reporter's Notes-2017 Amendment 

Rule 4.2(j)(3) is amended to extend its 3-day time period to 5 
days consistent with the simultaneous "day is a day" amendments to 
V.IMP. 6. • 

5. That Rules 6(a), (b), (d), and (e) of the Vermont Rules of Civil Procedure be amended. to 
read as follows (new matter underlined; deleted matter struck through): 

RULE 6. TIME 

(a) Computation.  In computing any period  of time prescribed or allowed  by these rules,  by  
- -- 
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or, when the act 

designated period of time begins to run shall not be included. The last day of the period so 

computation, when the period of time prescribed or allowed, not including any calendar days 
" •." 

Comutinff Time.  The following rules apply in computing any:limeiperiod specified in  
these rules, in any court order, or in any applicable statute that does:at specifaMethod of  
computing time.  

(1) Period Stated in Days or a Longer Unit. When t 
unit of time:  

;penod is stated .fm days :or a longer 

.: 

(A) exclude the day of the event that triggers- the period  
(B) count every day, including intermediate re ,:-. a ur days,,,. Sundays  .-and state or federal " 	' '---- - 

•.:::-.- .,...„...„ 
legal holidays; and  

(C) include the last day of the period but if 	last day:.:a a Saturday, Sunday, or  
state or federal legal holiday, the period continues to ri.iii-?.:!..mtiliAiiiind of the next day that is not  

..... 

..,,,,,,.:;:.:::.:::-. 
a Saturday, Sunday, or legal hontia 	-....- 	

.,.. 
.  

(2) Period Stated irk:Hours. When the period is stated in hours:  

(A) begin counting immediately on the occurrence of the event that triggers the  
period;  

(B.) 'ediffii:eve66hour, inclualfig hours during intermediate Saturdays, Sundays, and  
legal holidays and  

C)Ifithe.pitiodwoi.Waffdin a Saturday, Sunday, or state or federal legal holiday,  
the period, 	 the same time on the next day that is not a Saturday, Sunday,  
oflcgal holiday. 	 • 

(3) iiirjeassibility &ilk Clerk's Office. Unless the court orders otherwise, if the clerk's  
office or the call". s electronic filing system is inaccessible:  

(A) on the'last day for filing under Rule 6(a)(1), then the time for filing is extended to  
the first accessible day that is not a Saturday, Sunday, or state or federal legal holiday; or 

(B) during the last hour for filing under Rule 6(a)(2), then the time for filing is extended  
to the same time on the first accessible day that is not a Saturday, Sunday, or state or federal  
legal holiday.  

(4) "Last Day" Defined. Unless a different time is set by a statute or court order, the last  
day ends:  

4 
Proposed Civil Day is a Day and F017715 



(A) for electronic filing, at midnight in the court's time zone; and  
(B) for filing by other means, when the clerk's office is scheduled to close. 

(5) "Next Day" Defined. The "next day" is determined by continuing to count forward  
when the period is measured after an event and backward when measured before an event.  

(6) "Business Day" Defined. A "business day" is a day that is not a Saturday, Sunday, or  
state or federal legal holiday., 

(b) Enlargement. When by these rules or by a notice giventber6iNer or by difft of court an 
act is required or allowed to be done at or within a specified** the court for cause shown may 
at any time in its discretion (1) with or without motion or natC,e order the penod enlarged if 
request therefor is made before the expiration of the period origipally:*escri86,d,:or as extended by 
a previous order, or (2) upon motion made after the expiation of ig-k5ecified p.644-tiermit the 
act to be done where the failure to act was the result of pxcusable ri6kket; but it may not extend 
the time for taking any action under Rule 60(b), except 	and..,Amdet.3he conditions 
stated thcrein, and it mu extend the time fa"4kiiinyaction under Rules 50(b) and (c)(2), 
52(b), 59(b), (d) and (e), 60(b), and 	

„. 

rule otherwise provider,. 

(c) Unaffected by Expiration of TermiiThe:pgiod of time provided for the doing of any act 
or the taking of any proceeding is not affectedor liiiiited:1?.y4lie continued existence or expiration 
of a term of court The cokilih-40.4,.qxiSteigN expiration of 	of court in no way affects the 
power of a court to do any•act oi•*q.arikotceeding in any civil action which has been pending 
before it. 

(d) Affidavits on Motions When a 'Won is supported by affidavit, the affidavit shall be 
served with the motion, 	65ftt as othei wise provided in Rules 56(e)(b) and 59(c) opposing 
affidavits;pgy138::pxyca*-4.1ata:fli:**7 days before the hearing, unless the court permits 
them4tg':MYgd 

(e) Additional Time After Certain Kinds of  Service Under Rule 5(b)(2) or  (3). Whenever 
o. party has'Ilie.:fight or is required to do some act or take some proceedings within a prescribed 

is served upon apqrty 
prescribed period aft-C-r that period has been computed pursuant to subdivision (a) of this rule 
unless the notice or other document is served by the court or unless a document served other than 
by electronic means is Fecci-ved by the paFty on the date of service. When a party may or must  
act within a specified time after service and service is made under Rule 5(b)(2), (3), or (4), 3  
days are added after the period would otherwise expire under Rule 6(a).  
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Reporter's Notes-2017 Amendment 

Rule 6(a) is amended to adopt the "day is a day" rule, a 
simplified method of computing time periods, by incorporating, with 
minor changes; the language of a 2009 amendment to Rule 6(a) of the 
Federal Rules of Civil Procedure. The amendment serves the purposes 
of both achieving simplicity and maintaining uniformity with the 
federal practice. By simultaneous amendment, the time prujsions of 
these and all other procedural rules promulgated by thgifif4hc,court 
have been made consistent with the new computation method The 
Advisory Committee and Reporter particularly wish to express their 
gratitude to Elizabeth Tisher, J.D., for her essential preliminary 
drafting of this and other necessary amendment orders 

As the Federal Advisory Committee's Notes 15606ut, this 
computation method does not apply when a statute prescribes a.:  
specific method for computing:_gme,,.pi:.0g4V4mnakii, 
6(a) retains the language of tOoliff0Yerniblifriab4kiiiggs 
computation provisions apply to a time period in any "applicable  
statute that does not specify a.::pirthod of 6641putingor (emphasis 
added). By Act AMVI.t1W4gislature amended i number of 
statutory procedui*IimeP649a:gless than 10. days to be expressly 
"business days," thilkOlpking.i4ule*Ofirmjrnable to them. For 
consistency business days' has been added to a few such time 
periods ii.i:6verariiik.s.tia(*.ere taken from one of the amended 
statutes. 'Wpt 	als64:tnend0;,$atutory periods of 10 days to 14 
dvsthus*king them'OpsiSfait.with the "day is a day" provisions 
of Rule 6(a) 

•'' " 

rrna.y. 	6(a) applied to a time period in "any applicable 
a 	The retention of "applicable" in the amended rule is intended 

10pre§OK the diect of two Vermont Supreme Court decisions 
raking clear that the test of whether a statute is "applicable" under 
.:{:k.C.P. 6(00 whether the statute concerns matters to which the 

'Auks of Civil Procedure apply under V.R.C.P. 1. In Allen v. 
Ei41.9yment Security Board, 133 Vt. 166, 168 (1975), affirming the 
Bogas dismissal of two appeals as untimely under applicable 
statutory provisions, the Court stated, "The scope of the Rules of Civil 
Procedure is clearly defined in V.R.C.P. 1. They govern procedure 'in 
the Superior Court in all suits of a civil nature' as well as causes 
transferred from District Court and appeals to the Superior Court, with 
stated exceptions. Clearly they do not apply to the cases here in issue." 
Appellant had argued that the statutory provisions should incorporate 
former V.R.C.P. 6(a) extending time periods that ended on weekends 
or holidays and former V.R.C.P. 6(e) adding time after service by 
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mail. In State v. Hanlon, 164 Vt. 125, 128 (1995), the Court found the 
State's appeal timely, holding that the provision of 13 V.S.A. 
§ 7403(e) establishing a time period for the State to file an appeal in a 
criminal matter was an "applicable statute" under V.R.C.P. 6(a), 
incorporated in V.R.A.P. 26(a); thus, the statutory time period could 
be extended by the weekend and holiday provisions of the rule as it 
then stood. 

The Federal Advisory Committee's Notes provide 4 hclpful 
further explanation of the change: 

Under former Rule 6(a), a period of 1Mays oTgnore 
was computed differently than a perig§fless than .11 
days. Intermediate Saturdays, Sundays, and 	holidays,„ 
were included in computing -0:miilpni6iDel*Ats, but 
excluded in computing the shorie-i5eriods...P.Wikr Rule 
6(a) thus made computing .deadlines unnecessarily 
complicated and led to counterintuitive 
example, a 10-day perki.d4ii'd:':ai.447041156-iialtig.stattO.  
on the same day usually ended oifit*„same day—and the 
10-day period not infi'eciuently ended lpter ar',.k:.(he 14-
day period... 

Under [the atriqpded 'Me], J;11dpAcl.1.ift0 stated in days 
(no EattAltie length) gi.i:ompuiea,iii4he same way. The 
day of the eV64t.thaftggers the deadline is not counted. 
All other days—including intermediate Saturdays, 
Sundays, and legd:t,Olidaare counted, [except that if] 
he period ends on a5aturday, Sunday, or legal holiday, 

the ''deadline fa on the next day that is not a 
Sunday,or 	holiday. 

'tlf,coiae if the clerk's office is inaccessible', or the electronic filing 
system un4i'41able, on the last day or the day to which the period has 

extende4the deadline falls on the next accessible or available 
Note that "act, event, or default" has been changed in the 

gliWed rule to "event" for brevity and simplicity. The change is not 
inteftd as a change in meaning. 

Periods of less than 11 days in other provisions of the rules 
would be shortened by the inclusion of intermediate Saturdays, 
Sundays, and legal holidays. Accordingly, shorter time periods in other 
rules are being extended by simultaneous amendments, generally 
following guidelines stated in the Federal Advisory Committee's 
Notes: 
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Most of the 10-day periods were adjusted to meet the 
change in computation method by setting 14 days as the 
new period. A 14-day period corresponds to the most 
frequent result of a 10-day period under the former 
computation method—two Saturdays and two Sundays 
were excluded, giving 14 days in all. A 14-day period has 
an additional advantage. The final day falls on the same day 
of the week as the event that triggered the period—the 14th 
day after a Monday, for example, is a Monday; This 
advantage of using week-long periods led to adqpgrig?7,444y,. 
periods to replace some of the periods set at less than 10 
days, and 21-day periods to replace 20-day periods 

In sum, in the Vermont rules, most periods of 3 days areiix,„,.  
changed to 5 unless there is a specific reason for the shorter 
time. Periods of 5 to 20 days are converted to 7 or multiples of 7 
for convenience. Thus, 5 days becomes :R.:,  Seven days remains 
7. Ten and 15 days become 14,igypptk4Witopl-ge 
21. Several 10-day time perikrgg werehlIargals irid.ghOgeol*.  
28 days for consistency withj:gie changed f9deral stand* for 
motion practice. Thirty:-..day time periods i61riAin unchanged. 
Forty-five and 50-day periods, *found hithe.4defal:Rhles, have 
been changed to 42 and 49'4ys,430stent with,the "multiple of 
7" simplification adVte:d in the Fedaal, 

Note that timei4i9di**4 be either forward-looking or backward-
looking. Ups, former Rule 59(b) is forward-looking, requiring a 
motion for new trial to be filed 	later than 10 days after the entry 

iaftent-':!T:prmer RuW..§.8 is backward-looking, requiring service 
.„pn offer of judgment "[0.Rany time more than 10 days before the 

tti$ibegf.W.3.3.nleigOgo:ai approves a shorter time. The last day of a • - 
prioiT:Wihg,*(4.a weekend or holiday should be determined by 

C:Onitirigk the same direction that the time period runs. For example, 
thg:Federal:A4visory Committee's Notes suggest, that if a filing is due 
•Ofhin 30 dakkafter an event, and the thirtieth day falls on Saturday, 
•. ptember 1, 2007, then the filing is due on Tuesday, September 4, 
260UMonday, September 3, is Labor Day). But if a filing is due 21 
days 'Wore  an event, and the twenty-first day falls on Saturday, 
September 1, then the filing is due on Friday, August 31. If the clerk's 
office is inaccessible on August 31, then [the rule] extends the filing 
deadline forward to the next accessible day that is not a Saturday, 
Sunday, or legal holiday—no later than Tuesday, September 4. 

In either the "after" or "before" situation, if the clerk's office were 
inaccessible on Tuesday, September 4, the extension would continue 
until the office was accessible. 
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Rule 6(a)(6) is added consistent with Act 	of 2017 discussed 
above to make clear that an applicable statute, or another provision of 
these or other court procedural rules, computing a time period in 
"business days" creates an exception to the "day is a day" counting 
method generally made applicable by Rule 6(a)(1): Intermediate 
Saturdays, Sundays, and state or federal legal holidays will not be 
counted in computing a period specified to be in "business days," 
contrary to the practice specified by Rule 6(a)(1) for con:Tilting 
periods not so labeled. 

Rules 6(b) and (d) are amended in minor wA3*for '60"mistency with 
other amendments. The one-day time period in 	6(d)`"i:k.service 
of opposing affidavits on motions is changed to 	days ‘,.:CWistenfii.t 
with FRCP 6(c)(2). 	 . 	.•... 

Rule 6(e) is amended to adopt the"g'hplified langii4ge of Federal 
Rule 6(d)as amended in 	follows 	rnt6In.p.aing the 
additional three days after se0fee'belectronie meanifperinitted or 
required under Rule 5(b)(4) Federal Rule- 6(d) was amended effective 
December 1, 2016, to:pliminate:.the three-day provWciiTor electronic 
service, because, 4§i41).6:04,erdiAcivisory Ccii:ninitae§ Notes state, 
initial concerns with the reli011OW.electronikttransmission "have 
been substantially alkkiated by advai-kp§iagSlinology and in 
widespread Mt*psinige*bnic transmission ." In view of the 
relatively recent availability and use of electronic transmission in 
Vermont pi 	thetbe-dOTrovision has been retained in the 
px.em:it ameNment. 

6. That kii. :::7(b)(4-)i:Of the Vermont Rules of Civil Procedure be amended to read as 
follows (newmatter undertined; deleted. matter struck through): 

t7 pLjINGS ALLOWED; FORM OF MOTIONS 

(b) IVIgtons and Other Papers. 

(4) When a moving party wishes to request an opportunity to present evidence pursuant to 
Rule 78(b), that request shall be submitted with the motion to which it applies or within fie-2 days 
of service of the memorandum in opposition. Where this rule requires a motion to be in writing, the 
request for an opportunity to present evidence shall be in writing. The request for an opportunity to 
present evidence shall include a statement of the evidence which the party wishes to offer. 
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Reporter's Notes-2017 Amendment 

Rule 7(b)(4) is amended to extend its 5-day time period to 7 days 
consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

7. That Rule 12 of the Vermont Rules of Civil Procedure be amended to read as follows (new 
matter underlined; deleted matter struck through): 

RULE 12. DEFENSES AND OBJECTIONS—WHEN AND O pkkONTED—BY 
PLEADINGS OR MOTION—MOTION FOR JUDGMENT ON THE PLEADINGS 

(a) When Presented. 

(1) A defendant shall serve an answer 

(A) within 20  21 days after being..seryed.wi , 	 cONilaint, unless the 
court directs otherwise when service of4066eg.S is made pursuant to aii:Oder of court under 
Rule 4(d) or 4(g), and provided that a defendant s*: 51pursuant '*It.ule 4(e), 4(f), or 4(k) 
outside the continental United States or Canada may serve an answer at any time within 5-0 49 
days after such service; or 

(B) if service of the sienonslikb6e:Simely waived on request under Rule 4(/), 
within 60 days after the date when the request ftwaivet#as Sent, or within 90 days if the 
defendant was addressed Npide any state or terrilbiyiatihe United States. 

(2) A party served with a plea* stating a cross-claim against that party shall serve an 
answer thereto within 2011...days after being served. The plaintiff shall serve a reply to a 
counterclaim.*W:60§wei:litin 20 21 'Op after service of the answer or, if a reply is ordered 
by the court, within 26t1  days after service of the order, unless the order otherwise directs. 

es a diffeienttime is ra6a by court order, the service of a motion permitted under 
this rule alters 'ape periods offteAs follows: 

— 
if the court .de'..4ies the motion or postpones its disposition until the trial on the 

merits, thi:hponsive pleading shall be served within -1-0 14 days after notice of the court's 
action; or 

(B) if thRourt grants a motion for a more definite statement the responsive pleading 
shall be served within -1-0 14 days after the service of the more definite statement. 

(e) Motion for More Definite Statement. If a pleading to which a responsive pleading is 
permitted is so vague or ambiguous that a party cannot reasonably be required to frame a 
responsive pleading, the party may move for a more definite statement before interposing a 
responsive pleading. The motion shall point out the defects complained of and the details desired. 
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If the motion is granted and the order of the court is not obeyed within 4-014  days after notice of 
the order or within such other time as the court may fix, the court may strike the pleading to 
which the motion was directed or make such order as it deems just. 

(f) Motion to Strike. Upon motion made by a party before responding to a pleading or, if no 
responsive pleading is permitted by these rules, upon motion made by a party within 20 21 days 
after the service of the pleading upon the party or upon the court's own initiative at any time, the 
court may order stricken from any pleading any insufficient defense or any redundant, immaterial, 
impertinent, or scandalous matter. 

Rule 12 is amended to change its 1,9:11gy, 2 
time periods to 14, 21, and 49 days cd.afitent wi 
"day is a day" amendments to V.R.C.P.A. 

8. That Rule 13(j) of the Vermont Rulek4 ridPrqcedUre e 

RULE 13. COUNTERCLAIM ANP:,cRc).§5gOLAIM 

counterclaims and cross claims shall be 	as  in an original action  in a superior court Uporr 
entry  of any such.aqion  WAssuperior court, the clerk  shall forthwith notify  all parties  of thc  
provisions of tIVOidiyisi8.'4., 

• 

ep:W:iiNotes-2017 Amendment 

(j) ippgated. Justices' courts were eliminated and their 
•ptions.trAnsferred to the District Court by Act No. 249 of 1973 (Adj. 
gs.). The D4:trict Court was subsequently redesignated as the criminal 
yision of the superior court and its civil jurisdiction transferred to that 

66i.4,3, Act No. 154 of 2009 (Adj. Sess.), §§ 7c (codified at 4 V.S A. 
§ 32)37(b)(3) (effective July 1, 2010). 

9. That Rule 15(a) of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underlined; deleted matter struck through): 

RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS 

(a) Amendments. A party may amend the party's pleading once as a matter of course at any 
time before a responsive pleading is served or, if the pleading is one to which no responsive 
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pleading is permitted and the action has not been placed upon the trial calendar, the party may so 
amend it at any time within 2-0 21 days after it is served. Otherwise a party may amend the party's 
pleading only by leave of court or by written consent of the adverse party; and leave shall be freely 
given when justice so requires. A party shall plead in response to an amended pleading within the 
time remaining for response to the original pleading or within -1-014 days after service of the 
amended pleading, whichever period may be the longer, unless the court otherwise orders. 

Reporter's Notes-2017 Amendment 

Rule 15(a) is amended to extend its 10- and 20-4y*Ii6--p,§Kipds 
to 14 and 21 days consistent with the simultaneous 	is a da?%;,. 
amendments to V.R.C.P. 6. 

10. That Rule 16.1(b) of the Vermont Rules of Civil Pthe6dure be ame4 to reass follows 
(new matter underlined; deleted matter struck through. 

RULE 16.1. COMPLEX ACTIONSii:i4, 

(b) Procedure. When the Presiding Judge has 	an action as.-dipmplex action, the -- 
Presiding Judge shall forthwith notify the Aninistratiq Judge, who shall advise the Presiding 
Judge of approval or disapproval as soon as practicable after recOpt of 	notification. If the 
Administrative Judge approves thf4Fgr-• gti6k4he following procedure shall thereafter be 
observed with respect to the actiont: 

(3) No complex :action shall be assigned 	trial until a pretrial conference has been held in 
such action pursuant to kik 16 of theggbles.*.py time more than ten 14 days after approval of 
the designation by 	Judge, the Court may order the parties to appear for a pretrial 
conference. 'Mkourt may reqift written *ibmissions by the parties pertaining to any of the 
matters.,§pggifie'db,RAM1)-(6)140:Vecified factual or legal issues. Within ten 14 days after 
such Ofifeeriop, the court shall make a-  order as provided in Rule 16. 

(4) The action shall, unless all parties consent otherwise, be assigned for trial to commence 
- on a date certain, at least 30 days after the conclusion of the first pretrial conference. Notification 

of the trial datrnball be mailed to all counsel of record at least two weeks 14 days  before the date. 

Reporter's Notes-2017 Amendment 

Rule 16.1(b) is amended to change its 10-day and two-week time 
periods to 14 days consistent with the simultaneous "day is a day" 
amendments to V.R.C.P. 6. 

11. That Rule 17(c) of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underlined; deleted matter struck through): 
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RULE 17. PARTIES PLAINTIFF AND DEFENDANT; CAPACITY 

(c) Subrogated Insurance Claims. No claim or counterclaim shall be asserted on behalf of an 
insurer in the name of the assured for damages resulting from alleged wrongful acts, claimed by 
right of subrogation or assignment, unless at least 4-0 14 days prior to asserting such claim the 
insurer gives notice in writing to the assured of its intention to do so. Such notice shall be served in 
the manner provided for service of summons in Rule 4 or by registered or certified mail, return 
receipt requested, with instructions to deliver to addressee only. There shall be attached to the 
pleading asserting such subrogation claim a copy of the notice together.ydt either the return of the 
person making the service or the return receipt. If the assured or any:oktif §i4g..in the assured's 
right desires to assert a claim arising out of the same transaction or occurrence, 	or 
party shall notify the insurer or its attorney in writing within -19:M 6*p:fief receipt of such 
notice. 

Reporter's Notes-20:17 Ameiiitmen 

Rule 17(c) is amended to extend its ijp-day time Rrjods to 14 
days consistent with the simultaneous 	day" amendments to  
V.R.C.P. 6. 

12. That Rule 23(f) of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underlined; deleted rna, 6t4trtclethrough) 

(f) Appeals. The Supreme Court irnayik:*s discretion permit an appeal from an order of the 
Superior Court grantini;.:0„denying 614.s‘aciii*,pertification under this rule if application is made 
to it within ten j4  days after entry of tl-i'&'Order.:'An appeal does not stay proceedings in the 
Superior 	unlessColgli.* 	the trial judge or the Supreme Court so orders. 

otes-2017 Amendment 

is amended to extend its 10-day time period to 14 
days conftflt with the simultaneous "day is a day" amendments to 
V:R.C.P. 6. 

13. That Rule 26(f) of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underlifiM; deleted matter struck through): 

RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY 

(f) Discovery Conference. At any time after commencement of an action the court may direct 
the attorneys for the parties to appear before it for a conference on the subject of discovery. The 
court shall do so upon motion by the attorney for any party if the motion includes: 
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Rule 26(f) is amended to change its 15-day time15,§kiod to 1 
days consistent with the simultaneous "day is a.day" amendments to 
V.R.C.P. 6. 

14. That Rule 27(a)(2) of the Vermont Rules of Ct. roCeaur.e 
(new matter underlined; deleted matter struck through 

RULE 27. DISCOVERY BEFQU 

(a) Before Action. 

Each party and each party's attorney are is under a duty to participate in good faith in the 
framing of a discovery plan if a plan is proposed by the attorney for any party. Notice of the 
motion shall be served on all parties. Objections or additions to matters set forth in the motion 
shall be filed not later than 44 14 days after service of the motion. 

Reporter's Notes-2017 Amendment 

(2) Notice and Service:  The petitioner shall thereaftei :*rve a notice upon each person 
named in the petition as .4W1*...etpd a0.9r..§.0 Eparty, togetlit:With a copy of the petition, stating that 
the petitioner will apply to 	court, at at* and place named therein, for the order described in 
the petition. At least 20 24 days before te date of hearing the notice shall be served either within 
or without the state in the;fpanner provided in 'R.* 4(d), (e), or (k), for service of summons; but if 
such service cannot with due Ailigence be *ade Upon any expected adverse party named in the 
petition, the court may make such prder as is just for service by publication or otherwise, and shall 

persons 	iiiqiikp**r provided in Rule 4(d), (e), or (k), an attorney who 
shall represent glerif;WVII*.:§prviCe .shall be paid for by the petitioner in an amount fixed by 
the cOik and,'*as614ey are not pterwise represented, shall cross-examine the deponent If any 
expected adverse 	g'.',:aiminor Or incompetent the provisions of Rule 17(b) apply. 

Reporter's Notes-2017 Amendment 

Rule 27(a)(2) is amended to extend its 20-day time period to 21 
days consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

15. That Rules 30(b)(1) and (5) of the Vermont Rules of Civil Procedure be amended to 
read as follows (new matter underlined; deleted matter struck through): 
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RULE 30. DEPOSITIONS UPON ORAL EXAMINATION 

(b) Notice of Examination: General Requirements; Special Notice; Method of 
Recording; Production of Documents and Things; Deposition of Organization; Deposition 
by Telephone. 

(1) A party desiring to take the deposition of any person upon oral examination shall give 
notice in writing to every other party to the action at least ten 14 days b9foxe the time of taking the 
deposition, but any Superior Judge on an ex parte application and for.i.go'efi,66§.9.  shown may 
prescribe a shorter notice. The notice shall state the time and place for 	ifi :.dgposition and 
the name and address of each person to be examined, if known, and, if name &.:11:0t known, a 
general description sufficient to identify the person or the particular clagi*,group to *hich the 
person belongs. If a subpoena duces tecum is to be served on the person totexamin'a the 
designation of the materials to be produced as set forth in 	subpoena shall W::*.taoRa to or 
included in the notice. 

(5) The notice to a party deponent iriay be accoppied by a I.:equest that the party at the 
taking of the deposition produce an.d.pprmit.b§pection aritt.opyipg:ejlesignated books, papers, 
documents, or tangible things wh4.04gtuf6.*.contain matters within the scope of Rule 26(b). 
The party deponent may, within PA 7 days after 	of the notice, serve upon the party taking 
the deposition written objection to inspection copying of 	or all of the designated materials. 
If objection is made, the,p4044jp.g the deposition shallq-16t-be entitled to inspect the materials 
except pursuant to an order of atWOpeii41.udge. The party taking the deposition may move at 
any time for an order under Rule 3 i.0.1,Nitti.fop.  ect to any objection to the request or any part 
thereof, or any failure to iti.duce or peiltik inspection as requested. 

...TORprter §Notes-2017 Amendment 

AO- 	A(l) andt (pi)" are amended to extend their 10- and 5-day 
time periods to fif:*!Id 7 days consistent with the simultaneous "day 
is a day" amendments to V.RC.P. 6. 

16. That k*,32(d)(3)(C) of the Vermont Rules of Civil Procedure be amended to read as 
follows (new ma4.pnder1ined; deleted matter struck through): 

RULE 32. USE OF DEPOSITIONS IN COURT PROCEEDINGS 

(d) Effect of Errors and Irregularities in Depositions. 

(3) As to Taking of Deposition. 
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(C) Objections to the form of written questions submitted under Rule 31 are waived 
unless served in writing upon the party propounding them within the time allowed for serving 
the succeeding cross or other questions and within fi-ve 7 days after service of the last 
questions authorized. 

Reporter's Notes-2017 Amendment 

Rule 32(d)(3)(C) is amended to extend its 5-day time period 7 
days consistent with the simultaneous "day is a day"*Iiiendmerisi'V. 
V.R.C.P. 6. 

17. That Rule 33(a) of the Vermont Rules of Civil Procedure be awn e'd o read ag:1 
follows (new matter underlined; deleted matter struck#ifo:ugW " 

RULE 33. INTERROGATORIES TO PARTIES 

(a) Availability; Procedures for Use Any pa .y::ti;tay serve upon any other party written 
interrogatories to be answered by the party served or, if ihparty served is a public or private 
corporation or a partnership or association dfii.gcvernmenikagencv*'any officer or agent, who 
shall furnish such information as,40aii.41* to 	party. Interrogatories may, without leave of 
court, be served upon the plaintiff Ofter cOt-iiip.en:66pent of the action and upon any other party 
with or after service of the summons and cor4laidi.ip9R4 4'party. • • • 

Each interrogatory 4.0.1 be answered .4arately and fully in writing under oath, unless it is 
objected to, in which event the reasons for objection shall be stated in lieu of an answer. The 
interrogatory beips:ap..sw0,0, or object4to, shall : be reproduced before the answer or objection. 
The answers ,#.0."16..&Agnapy.  the person making them, and the objections signed by the 
attorney makingthem Tbe patty Ron wfisgn the interrogatories have been served shall serve a 
copy of.:14 :an_sykk..5.4:,:pltp.ctioilgiegy;Ywithin 30 days after the service of the interrogatories, 
exce0;flig•i:-•ddcnaggffiay. *Kanswers or objections within 45- 42 days after service of the 
summons and dOwiaifit 'won that"defendant. Any Superior Judge may allow a shorter or longer 
time. Tli8iikty,Abmittirigi* interrogatories may move for an order under Rule 37(a) with 
respect to afiVfiection to cii:6ther failure to answer an interrogatory. 

Reporter's Notes-2017 Amendment 

Rule 33(a) is amended to change its 45-day time period to 42 
days consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

18. That Rule 34(b) of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underlined; deleted matter struck through): 
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RULE 34. PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY UPON LAND 
FOR INSPECTION AND OTHER PURPOSES 

(b) Procedure. The request may, without leave of court, be served upon the plaintiff after 
commencement of the action and upon any other party with or after service of the summons and 
complaint upon that party. The request shall set forth the items to be inspected either by 
individual item or by category, and describe each item and category with reasonable particularity. 
The request shall specify a reasonable time, place, and manner of making the inspection and 
performing the related acts. The request may specify the form or forms in which electronically 
stored information is to be produced. 

The party upon whom a request is served shall serve a writteAresii:i:rAse withirM,clays after 
the service of the request, except that a defendant may ser%*feSponse*tkin 45 42:days after 
service of the summons and complaint upon that defendant Any Superior ...JiiAge may allow a 
shorter or longer time.  

Reporter's NO:fes 	17 Am—enamel* 

Rule 34(b) is amended to change its 4.544y time period to 42 
days consistent with tg.Simul%eous "day akdaPi':aiiiendments to 
V.R.C.P. 6. 

19. That Rule 36(a) of the Vermonti,Mai:bf Civic Procedure be amended to read as follows 
(new matter underlined, iWeted inatter struck through): 

1ZULE 36. REQUESTS FOR ADMISSION ,- 

(a) Request for Admission Aparty may serve upon any other party a written request for the 
admission, for iiiiiposes&the p8fidilig4effon only, of the truth of any matters within the scope 
of Rule 26(b) foiggii-fttpguest that relate to statements or opinions of fact or of the 
application of law to fact, inclaikthe genuineness of any documents described in the request. 
Copies of 4pcung:nts shall be served with the request unless they have been or are otherwise 
furnished ciiiiko,availab16:10 inspection and copying. The request may, without leave of court, 
be served updakie plaintiff after commencement of the action and upon any other party with or 
after service of the vmmons and complaint upon that party. 

Each matter of which an admission is requested shall be separately set forth. The matter is 
admitted unless, within 30 days after service of the request, or within such shorter or longer time 
as a Superior Judge may allow, the party to whom the request is directed serves upon the party 
requesting the admission a written answer or objection addressed to the matter, signed by the party 
or by the party's attorney, but, unless the judge shortens the time, a defendant shall not be required 
to serve answers or objections before the expiration of 45 42 days after service of the summons 
and complaint upon that defendant. . . . 

17 
Proposed Civil Day is a Day and Forms 



Reporter's Notes-2017 Amendment 

Rule 36(a) is amended to change its 45-day time period to 42 
days consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

20. That Rules 38(b) and (c) of the Vermont Rules of Civil Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 

RULE 38. JURY TRIAL.  OF mpH 

(b) Demand. Any party may demand a trial by jury of aritissue triable of 	by:i0:jury by 
(1) serving upon the other parties a demand therefor irl,mritir44tanyii#Me aft-ei:•Ap..,„M 
commencement of the action and not later than 4-0 14.f.4:ays after the Wvice of tli'elgi:Pleading 
directed to such issue, and (2) filing the demand as required by Rule 5(d) Such, deMand may be 
indorsed upon a pleading of the party. 	•-•:•:•- 

(c) Same: Specification of Issues. In tigdemand'a*ty may specify the issues which the 
party wishes so tried; otherwise the party shall be deemed0havq,44anded trial by jury for all 
the issues so triable. If the party hg*kapcled.47,.al. by jury for only some of the issues, any other 
party within 4-0 14 days after service of the demand such lesser time as the court may order, 
may serve .a demand for trial by jury pf any other oli*lt,pftl-g*ues of fact in the action. 

trter'.§i:Notes-2017 Amendment 

_Rules agb) and (c) 4atneigc,d to extend their 10-day time 
periods to i**ys consistent with the simultaneous "day is a day" 

nendakts 	.P. 
" • • • • 

21 ThatRules 40(a)(1) and ..(h) of the Vermont Rules of Civil Procedure be amended to read as 
folio*(pew i'ater 4erlinect4a6jeted matter struck through): 

, 
RULE'40 CALENDAR,,:ASSIGNMENT; CONTINUANCES; DISQUALIFICATION 

(a) Hearing Calendar, Assignments; Trial List. 

(1) Subject to the direction of the court, the clerk shall maintain a hearing calendar, copies 
of which shall be posted on the court's website and distributed electronically to the attorneys 
having actions listed thereon 20 21 days before the commencement of a term. The clerk shall 
routinely list upon the hearing calendar all actions in which the pleadings are complete or the time 
for filing the last required pleading has passed. Upon request of a party, the Presiding Judge may at 
any time advance or specially assign an action for hearing. All actions not advanced or specially 
assigned will be heard in the sequence in which listed unless previously continued by agreement of 
the parties or order of court. 
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(b) Progress Calendar. Twenty Twenty-one days before the commencement of a term, the 
clerk shall prepare and distribute electronically to the attorneys having cases thereon a progress 
calendar, listing all actions ripe for dismissal under Rule 41(b)(1). 

Reporter's Notes-2017 Amendment 

Rules 40(a)(1) and (b) are amended to extend theixagdaytime 
periods to 21 days consistent with the simultaneous 	is a day"' 
amendments to V.R.C.P. 6. 

22. That Rules 50(b) and (c)(2) of the Vermont Rules o 	Procedutel;le amended to read as 
follows (new matter underlined; deleted matter struck lhxoug 

RULE 50. JUDGMENT AS A MATTER OF IWV IN ACTIONS TRIED BY A JURY; 
ALTERNATIVE MOTIONS FOR NEW TRIAL, 	Daro ',"12.-ULINGS • 

(b) Renewal of Motion for Judgment After Trial, iAlternative Motion for New Trial. 
Whenever a motion for judgment as,prnatteig law made under subdivision (a) is not granted, the 
court is deemed to have submitted::tye*tign*be jury subject to'd.later determination of the legal 
questions raised by the motion. Such  a mdfi3O may be renewed by filing not later than 4-0 28 days 
after entry of judgment or, if the motion addtOses.'414:y§:Wnot decided by a verdict, no later 
than 4-028 days after the.A6*§.:,clisdkgeORenewa:&:& motion is necessary to appeal from a 
denial of or a failure to grant a iiti4j1 for lOgment as a matter of law. A motion for a new trial 
under Rule 59 may be joined with renewal iAtibe motion, or a new trial may be requested in the 
alternative. If a.vgApti,*:Keturned, the court 	in disposing of the renewed motion, allow the 
judgment to stand or 	reopen the judgment and either order a new trial or direct the entry of 
judgment as 6.4-1p.tter ofjaw If.4.:.yerdict*as returned the court may, in disposing of the renewed 
motion, direct th:65i.op.try:gt.j.pd -.:8:0',':?si*iiiatter of law or may order a new trial. 

(c) Same Conditional Rulings on Grant of Motion for Judgment as a Matter of Law. 

(2) The psOty:.against whom judgment as a matter of law has been granted may file a 
motion for a new taatipursuant to Rule 59 not later than 4-0 28 days after entry of the judgment. 

Reporter's Notes-2017 Amendment 

Rule 50 is amended for consistency with the current federal standard 
for motion practice, which was extended from 10 days to 28 days. 

23. That Rules 52(a) and (b) of the Vermont Rules of Civil Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 
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RULE 52. FINDINGS BY THE COURT 

(a) Findings and Conclusions. 

(1) Procedure. In all actions tried upon the facts without a jury or with an advisory jury, 
the court shall, upon request of a party participating in the trial made on the record or in writing 
within 5- 7 days after notice of the decision, or may upon its own initiative, find the facts 
specially and state separately its conclusions of law thereon, and judgrnmt.shall be entered 
pursuant to Rule 58; and in granting or refusing interlocutory injunotiN4Mburt shall similarly 
set forth the findings of fact and conclusions of law which constitutei0e grounds of its action. 
The court may set a date subsequent to the close of the evidence by which requests for findings 
must be submitted. 

••••<‘-' 

(3) Other Required Findings. In all determinations of motions in which (a) the decision of 
the court is based upon a contested issue of fAct,ikpishe:doomp,:gr could be 	of a 
claim or action, and (c) a party has, within f0.1-day4ipf tE6-riotice.O.cledi§ibh, requested findings 
of fact and conclusions of law, the court shall, on the 'WW1 or in writing, find the facts and state its 
conclusions of law. 

(b) Amendment. Upon motieV a p 	later OA -1-0 28 days after entry of 
judgment the court may amend its *Wings Cpiak .-44.4tipaIindings and may amend the 
judgment accordingly. Thgag9AmaSi:it‘p4.0.de with. "Iiiiiiifon for a new trial pursuant to Rule 
59. When findings of fact are mad.011..adti:Ofs tried by the court without a jury, the question of 
the sufficiency of the evidence to sni5kt the Ppdings may thereafter be raised whether or not the 
party raising thesjupstion&s made in iWsup6ii§y court an objection to such findings or has 
Made a motiorit6ifaffiend t 'ail.or a motiofiXor judgment. 

wolotes-2017 Amendment 

is amended to extend its 5-day time periods to the 7 days 
consistent with the simultaneous "day is a day" amendments of 
MA.C.P. 6. ki.lje 52(b) is amended for consistency with the current 

'.:Nieral standard for motion practice, which was extended from 10 days 
tOl&days. 

24. That Rules 53(d)(1) and (e)(2) of the Vermont Rules of Civil Procedure be amended to read 
as follows (new matter underlined; deleted matter struck through): 

RULE 53. MASTERS 

(d) Proceedings. 
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(1) Meetings. When a reference is made, the clerk shall forthwith furnish the master with a 
copy of the order of reference. Upon receipt thereof unless the order of reference otherwise 
provides, the master shall forthwith set a time and place for the first meeting of the parties or their 
attorneys to be held within 20  21 days after the date of the order of reference and shall notify the 
parties or their attorneys. It is the duty of the master to proceed with all reasonable diligence. 
Either party, on notice to the parties and master, may apply to the court for an order requiring the 
master to speed the proceedings and to make a report. If a party fails to appear at the time and 
place appointed, the master may proceed ex parte or, in the master's discretion, adjourn the 
proceedings to a future day, giving notice to the absent party of the adjournment. 

(e) Report. 

(2) In Non-Jury Actions. (i) In an action wheithere has beeii::krefereme by agreement, 
the master's conclusions of law and 	fact 	order of 
reference reserves to the parties the right to.05j'eatiii:4ceptirioe of IlkmAW's report. If such 
right is so reserved, the court shall accept the master's 	of fact nless clearly erroneous. 
(ii) In any other non-jury action the court shall accept the master's 	of fact unless clearly 
erroneous. (iii) Except where the,d080,:Jsttagreement W4holifi'eservation of the right to 
object, any party may, within 4-0 days after bei4gserved with notice of the filing of the report, 
serve written objections thereto upon te othei parties AppOtion to the court for action upon 
the report and upon objections thereto 	motion 4id upon notice as prescribed in Rule 
6(d). Except as otherwia3rovida*thi:gragraph (2), the court after hearing may adopt the 
report or may modify it or 	reject'it jnIkfit)J.  or in part or may receive further evidence or 
may recommit it with instructions 

-*porter 5::Notes-2017 amendment 

:48.::amended to extend its 20-day time period to 21 days 
. 	. 	. 

consistent rth the simultaneous"day is a day" amendment of 
6:":!-Rple 53(e) is amended for consistency with F.R.C.P. 

• .... 

25. That Rule 55(b)(4) of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underli&d; deleted matter struck through): 

RULE 55. DEFAULT 

(b) Judgment. 
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26. That Rule 58(d) of the Vermont Rules of Civil Procedure b6i-an.ended te.ad as follows 
(new matter underlined; deleted matter struck through): 

RULE 58. ENTRY OF JUDGMENT 

(4) By the Court When the Defendant Has Appeared If the party against whom judgment 
by default is sought has appeared in the action judgment may be entered after hearing, upon at least 
3- 5 days' written notice served by the clerk. 

Reporter's Notes-2017 Amendment 

Rule 55(b)(4) is amended to extend its 3-day time period to 5 
days consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

(d) Form of Judgment Attorneys shall submit ktiris of judgfigOupon direction of the 
Presiding Judge. A form of judgment submitted in accordance witlitkp,rule shall be served upon 
all opposing parties, who shall file any objeetjp.a§:::tRt 6444E*04TT.000.40j.: in five 7 days of 
service upon them unless the Presiding Judge orders such 615*.troilg be filed earlier. 

Reporter's Nags-2017 AE41pridpw, 

Rule 58(d) is amended"(51ex 64,jts 5-day time period to 7 days 
consistent with the simultaneous 	day" amendments to 
V.R.C.P. 

27. That Rule 59 of the Vermont les of Civil Procedure be amended to read as follows (new 
matter underlined, deleted 	struckithrough), 

TRIALS, AMENDMENT OF JUDGMENTS 

(b) otion:. motion for a new trial shall be filed not later than -1-028 days after 
the entry of ilig;ptigment. 

(c) Time for*rying Affidavits. When a motion for new trial is based upon affidavits they 
shall be filed with tli6,:*Inotion. The opposing party has 4-0 14 days after service of the motion 
within which to file opposing affidavits, which period may be extended for an additional period 
not exceeding 20 14 days either by the court before which the action has been tried for good cause 
shown or by the parties by written stipulation. Such court may permit reply affidavits. 

(d) On Initiative of Court. Not later than -1-0 28 days after entry of judgment the court before 
which the action has been tried of its own initiative may order a new trial for any reason for which 
it might have granted a new trial on motion of a party. After giving the parties notice and an 
opportunity to be heard on the matter, such court may grant a motion for a new trial, timely served, 
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for a reason not stated in the motion. In either case the court shall specify in the order the grounds 
therefor. 

(e) Motion to Alter or Amend a Judgment. A motion to alter or amend the judgment shall 
be filed not later than 4-0 28 days after entry of the judgment. 

Reporter's Notes-2017 Amendment 

Rule 59(c) is amended to extend its 10-day time period to 1 
days consistent with the simultaneous "day is a.,00" amendments to 
V.R.C.P. 6. Rules 59(b),(d), and (e) are amended:for consistency 
with the new federal standard for motion practice, which was 
extended from 10 days to 28 days. Thp.X).:FdaY.ftp pcii0 in kik 
59(c) is reduced 14 days so that the tot-Oil-me for filing and serving ....„ 
affidavits may not exceed 30 days. 

28. That Rule 62(a) of the Vermont Rulke6i-Civil Procedure be amendedlo read as follows 
(new matter underlined; deleted matter stria:* through)i: 

V,  ....,.. 	 ....... 
RULE 62. STAY OF PROCEEDINGS TiriiNFtiktE A JUDGMENT 

(a) Automatic Stay Prior to Appeal,• 
*:-.. 

(3) Oideisfoi Possession. 

(A) No order for possession shall issue upon a final judgment for possession of a 
chattel, nor g4ll.  prOOgding§'UOgrilbr enforcement of the judgment for 4-0 14 days after its 
entiy, provided that on motion mdde.  during the 10 day 14-day period the court may stay any 
such prit for a fuiffkpericid:of 20 21 days or until the time for appeal from the judgment as 
extended by Appellate 	4 has expired. 

*-(B:).jN.:",:lirit of possession shall issue on the date on which a final judgment for 
possession aTeal estate is entered, provided that on motion made within 4-0 14 days after 
entry ofjudgii*nt the court may stay any such writ for a period of 20 21 days or until the time 
for appeal fronftUC judgment as extended by Rule 80.1(m) or Appellate Rule 4 has expired. 

Reporter's Notes-2017 Amendment 

Rule 62(a)(3)(A)-(B) is amended to extend its 10-day and 20-day 
time periods to 14 and 21 days consistent with the simultaneous "day 
is a day" amendments to V.R.C.P. 6. 
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29. That Rule 64(b)(2) of the Vermont Rules of Civil Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 

RULE 64. REPLEVIN 

(b) Writ of Replevin: Issuance. 

(2) Except as provided in paragraph (3) of this subdivision, #rigicikf4k:mproval may be 
issued only upon motion after five 7 days' notice to the defendant, or such shorter notice as the 
judge may prescribe for good cause shown, and upon hearing.AgfinditO by the eo.*Tt that there 
is a reasonable likelihood that the plaintiff will prevail in the replevin action, that the tiond 
required by law has been given by plaintiff, that the amount of bond is based upola 
reasonable valuation for the property of which replev4j*:Sj.souglikgigOfat the amount of the 
valuation is within the jurisdiction of the superior court . The motion alall be fileCtVitli the 
complaint and shall be supported by an affidavit or affidavits meeting the requirements set forth in 
Rule 4.1(i). The motion and affidavit or affiOtts.;..4o.gertftWate-,nOtriof*aring thereon, 
shall be served upon the defendant in the manner provided in kule••*:t the same time that the 
summons and complaint are served upon tffi:defendarini::.. 

Reporter's:: 	AiOndinini 

• Rule 64(0(2) is*gridedg0 ext 	t5T time period to 7 days 
consisteq*W1wsiriiiiiki3O"6:is "day 	amendments to 

30. That Rulp.:65ka) oRkip VerinontWes OfQivil Procedure be amended to read as 
follows (new,..rngtef-iiNerliad• deleted matter struck through): 

ufk65. INJUNCTIONS 

'X':* • • " 	-1er,  • 	 • (a) Temporary Restrainingv,ra, Notice, Hearing, Duration. A temporary restraining 
order m037,e grafted without written or oral notice to the adverse party or that party's attorney 

. only if rt clealvappears froirtiSpecific facts shown by affidavit or by the verified complaint that 
immediate and irreparable injury, loss, or damage will result to the applicant before the adverse 
party or that party's i4ttorney can be heard in opposition. The verification of such affidavit or 
verified complaint s1ill be upon the affiant's own knowledge, information or belief; and, so far as 
upon information and belief, shall state that the affiant believes this information to be true. Every 
temporary restraining order granted without notice shall be endorsed with the date and hour of 
issuance; shall define the injury and state why it is irreparable and why the order was granted 
without notice; and shall expire by its terms within such time after entry, not to exceed 1-0 14 days, 
as the court fixes, unless within the time so fixed the order, for good cause shown, is extended for a 
like period. An order so extended may be further extended to the earliest available hearing date 
upon a showing by the plaintiff that the plaintiff has not, with due diligence, been able to obtain a 
hearing within the period. The court at the hearing may extend the order for a further period not to 
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exceed 4-0 14 days, if necessary for the hearing and determination of the motion. No other 
extensions shall be allowed unless the party against whom the order is directed consents that it may 
be extended for a longer period. The reasons for the extension shall be entered of record. In case a 
temporary restraining order is granted without notice, the motion for a preliminary injunction shall 
be set down for hearing at the earliest possible time and takes precedence of all matters except 
older matters of the same character; and when the motion comes on for hearing the party who 
obtained the temporary restraining order shall proceed with the application for a preliminary 
injunction and, if the party does not do so, the court shall dissolve the temporary restraining order. 
On two days' notice to the party who obtained the temporary restraining.orcler without notice or on 
such shorter notice to that party as the court may prescribe, the advers6$6fYbay appear and move 
its dissolution or modification and in that event the court shall proce:ato hear and determine such 
motion as expeditiously as the ends ofjustice require. 

Reporter's Notes-2017 Andment 

Rule 65(a) is amended to extend 	time periods to 14'6. 
consistent with the simultaneous "day1::..a. day" amendments to 
V.R.C.P. 6. Consistent with yA;v3..6•56x4Ntstwo40..x 006 
period for a motion to dissol*g.'"I'Raipj?tainia'i.iiiii-*t notice is 
retained in view of the exigent circumstances likely present in such a 
case.• 

31. That Rule 68 of the Verrif(itt Rules of CivilProceduiei13.e amended to read as follows (new 
matter underlined; deleted matter struck through): 

OFFER OF JUDGMENT 

At any time.glosp,t *4p 14 days lig:gre the 4ial begins or within such shorter time as the 
court may apRWe'i:§aFty*fpnding aga*t a claim may serve upon the adverse party an offer to 
allow judgment to be taken agaTilgt the defending party for the money or property or to the effect 
specified in 	104.costi.:044e.gfed. If within4-0 -14 days after the service of the offer or 
withigOieli'glioxtei'WE'ifkcpurt may order the adverse party serves written notice that the 
offer is 	rciWgien file the offer and notice of acceptance together with proof 
of .service terecand thereupon the clerk shall enter judgment. An offer not accepted shall be 
deemed witli:00.0 and evidence thereof is not admissible except in a proceeding to determine 
costs. If the jita&pent finally obtained by the offeree is not more favorable than the offer, the 
offeree must pa3iltip„costs incurred after the making of the offer. The fact that an offer is made 
but not accepted dcianot preclude a subsequent offer. When the liability of one party to another 
has been determined by verdict or order or judgment, but the amount or extent of the liability 
remains to be determined by further proceedings, the party adjudged liable may make an offer of 
judgment, which shall have the same effect as an offer made before trial if it is served within a 
reasonable time not less than -1-0 14 days, or such shorter time as the court may approve, prior to 
the commencement of hearings to determine the amount or extent of liability. 
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Reporter's Notes-2017 Amendment 

Rule 68 is amended to extend its 10-day time periods to 14 days 
consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

32. That Rules 72(a) and (f)(1) and (2) of the Vermont Rules of Civil Procedure be amended to 
read as follows (new matter underlined; deleted matter struck through): 

RULE 72. APPEALS FROM THE PROBATgiWVISIO 

(a) Notice of Appeal; Appellee's Appearance. Any party entitled 000 by la..;+;i:6ay appeal 
to the civil division of the superior court from a decision of the 	division by filWg with the 
register of the probate division a notice of appeal in tjw41.4nieRkp1MIiin the:limeOPided in 
Rules 3 and 4 of the Rules of Appellate Procedure as modified herein The appellant gliall serve a 
copy of the notice upon each person who is considered A. party at the lime of commencement of the 
proceeding pursuant to Rule 17 of the Vermont Rules gnoN.WP.T.Q.ca#9:00hall transmit a 
copy of the notice to the clerk of the superior court 	civil division in.:.Itne unit in which the 
appeal is taken. The running of the time foti.ting a nciff4pf appeal is terminated by a timely 
motion pursuant to a Rule of Probate Procedure equivalefifb those Rules of Civil Procedure listed 
in Rule 4 of the Rules of Appellate Procedure 	appellee and affSitither party shall cause that 
party's appearance to be entered', the.** of the superior court for the civil division within 20 
21 days after service of the notice of OpeaM 

(f) Appeal of InterloCiitpry Order by Permission under 14A V.S.A. § 201(d). 

(1) Motion forNrmis::s'itaTo Am,. Upon motion of any party in a probate action 
concerning the admimstration of ;:i41st under Title 14A of the Vermont Statutes Annotated, the 
presiding gli"Ate judge shall 	an appeal to be taken to the civil division of the superior 
court*rn any interlocutory order or ruling if the judge finds that the order or ruling involves a 
controlling ,quest& of Was to which there is substantial ground for difference of opinion and 
that an imxii:OW appeal may materially advance the termination of the litigation. The motion 
shall be filed .and served upon each person who is considered a party at the time of 
commencement -6011e proceeding pursuant to Rule 17 of the Vermont Rules of Probate 
Procedure within *1'4 days after the entry of the order or ruling appealed from. The appeal 
shall be limited to questions of law. The order permitting or denying appeal shall contain a 
statement of the grounds upon which appeal has been permitted or denied. 

(2) Review by Civil Division of Denial of Motion. If the motion is denied, the moving party 
may, within 4-0 14 days after the entry of the order of denial, file the motion in the civil division, 
together with a statement setting forth the question of law asserted to be controlling, the facts 
necessary to an understanding of the question, and the reasons why an interlocutory appeal should 
be permitted. Copies of the motion and statement shall be served upon all parties upon whom the 
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. original motion was served. The order from which an appeal is sought, and the order of denial, 
shall be filed and served with the motion or as soon thereafter as is practicable. Within 5- 7 days 
after service of the motion, an adverse party may file and serve an answer in opposition to the 
motion. The matter shall be determined upon the motion and answer without oral argument unless 
the civil division otherwise orders. 

Reporter's Notes-2017 Amendment 

Rules 72(a) and (f)(1) and (2) are amended to exterid,their 5-, 
10- and 20-day time periods to 7, 14, and 21 days c9rigiariii*ith the 
simultaneous "day is a day" amendments to V.R.CO.%. 

33. That Rule 74(b) of the Vermont Rules of Civil Proc.eAgre be amende.cl to reads. 
follows (new matter underlined; deleted matter struck through).: 

RULE 74. APPEALS FROM DECISIONS OF GOVERNMENTAL AGENCIES 

(b) Notice of Appeal; Appellee's Appearance An appealzwizpyieW":cm. ;654his rule shall be 
taken by filing with the clerk of the administrative l5Wdescdibed iii*rbdiViion (a) or other 
appropriate officer a notice of appeal in the :'.7.1tanner and within the time provided in Rules 3 and 4 
of the Rules of Appellate Procedure If notice of appearlSoistalcp4:filed in the superior court, 
the clerk of the superior court shagOakhcrilikffie date on%tich'ffWas received and shall 
promptly transmit it to the clerk ot "ktie adriliAstig* body or 	appropriate officer, and it 
shall be deemed filed with the adnifnUtrativbodY%ft..c.l.Wi.so noted. Upon the filing of the 
notice of appeal, the clerk aii*Omirii*a* body or other appropriate officer shall provide to 
the appellant a list of altiiiteresfeaTiersofiV.Pith instructions to serve a copy of the notice upon 
each of them as provided in Rule 3(OigtheW.es  of Appellate Procedure. A copy of the notice 
shall thereupon.bswved:ty, the appellant upon-the clerk of the superior court and upon each of 
the intereste40iiie:;.i*acCEWance with that rule. Each appellee shall cause that appellee's 
appearance 	entered 	'140:.clerk of the superior court within 20 21 days after the service of 
the notice of appeal •.. 

epic 4:.4rter's Notes-2017 Amendment 

Rule 74alis amended to extend its 20-day time period to 21 days 
'0.nsistent with the simultaneous "day is a day" amendments to 
Va:E.P. 6. 

34. That Rule 78(b)(1) of the Vermont Rules of Civil Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 

RULE 78. MOTION DAY 

(b) Disposition of Written Motions With or Without Hearing. 
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Reporter's Notes-2017 Amendment 

Rule 78(b)(1) is amended to change its 15- and tglay time 
periods to 14 days consistent with the simultaneous "daY.:is a day' 
amendments to V.R.C.P. 6. 

35. That Rule 79.1(b) of the Vermont Rules of Civil procekr9 beitmendeatp,rqas 
follows (new matter underlined; deleted matter struck tgOiagh): 

RULE 79.1. APPEARANCE 

(1) Memorandum in Opposition. Any party opposed to the granting of a written motion 
shall file a memorandum in opposition thereto, not more than 4-5 14 days after service of the 
motion, unless otherwise ordered by the court. If a memorandum in opposition is not timely filed 
when required under this rule, the court may dispose of the motion without argument. Any party 
may file a reply to a memorandum in opposition within ten 14 days after service of the 
memorandum. Any request for an opportunity to present evidence pursuant to paragraph (2) of 
this subdivision shall be submitted with the memorandum in opposition or reply. 

• (b) Same: Form; Service. An attorney's signature ViA.pleading 41411 constitute an 
appearance. Otherwise an attorney who wishes to participate in any gion must appear in open 
court, or file notice in writing witkg0-0* -which shall be *ve&filirsuant to Rule 5. 
Appearances entered in open court ilhall "kOria#1.0 in writ* and served within five 7 days. An 
appearance, whether by pleading or formal written appearance, shall be signed by an attorney in 
the attorney's individual n:0e .4p.d. s asta0'ithe attorii:W.6-ffice address. 

RepoitOt skit:0-2017 Amendment • •... 
• 

le. 791()) is amended to extend its 5-day time period to 7 days 
coisistent 	'",i.h..simult4f0ous day is a day" amendments to 

36 Xhat ki*80.IiiKthe Vermont Rules of Civil Procedure be amended to read as follows 
(new matIOK,undglined;'dkted matter struck through): 

RULE 801 FORECLOSURE OF MORTGAGES AND JUDGMENT LIENS 

(c) Summary Judgment; Default. If within the time allowed under Rule 12(a) a party 
defendant files a verified answer or answer supported by affidavits, disclosing facts alleged to 
constitute a defense to plaintiff's claim, plaintiff may within 4-0 14 days after service of the answer 
move for summary judgment. The complaint shall be treated as though supported by affidavit and 
the matter shall proceed as provided in Rule 56. The clerk shall enter a default, in accordance with 
Rule 55(a), against any defendant who fails to file such answer. 
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(t) Accounting; Attorney's Fees. If default has been entered as provided in subdivision (c) 
and the parties have not agreed upon the sum due and included it in a form ofjudgment, the clerk, 
upon request of the plaintiff accompanied by an affidavit as to the amount due and upon ski 7 
days' notice to all parties who have appeared, shall proceed to take an accounting and find the 
amount of principal, interest to date, and costs due. Such accounting shall be made upon forms 
furnished by the state. If defendant is an infant or incompetent person, a plaintiff entitled to 
judgment by default shall proceed as provided in Rule 55(b)(2). If the erOy.is  not by default, an 
accounting shall be taken at such time and in such manner as the cowfosiiWg.r. Reasonable 
attorney's fees claimed by the plaintiff under the mortgage or otheOatrument*idencing 
indebtedness in an amount not exceeding two percent of the total of prrncipal, interest, and costs 
due, or in a greater amount expressly agreed upon in the mortgage or otiftinstrument, shall be 
allowed and included in the amount found due to the accounting without heatiRg, un16.0 
defendant objects, or plaintiff claims a higher fee in the demand jggmenl.:U .ork*h 
objection or claim, attorney's fees shall be set by the]Onit after notice and heann 

(g) Judgment. 

(1) Form; Entry. Plaintiff shall file and serve upon all named defendants who have 
appeared a form of judgment together with a:...Opy of an?:6:.kountingaken in accordance with 
subdivision (f) of this rule, withinAao§„aftdif:::t4e entry of*faul-C&; if the case has been heard, 
within such time as the court may order 	 thereupon proceed in accordance with 
Rule 58 to .approve and sign the folik.ofjud&ent;Wit.her:pgrk shall enter it. The judgment shall 
set forth the amount agr .gMIN,:clue*:sixgArties or found due at the accounting. The amount 
necessary to redeem theWortgaig:tVeniigkshall include interest on the amount, exclusive of 
interest, found due at the accounting 	thSclgte of the accounting until the date of redemption. 
Such interest shall hp calMated at the ..ate, provided in the mortgage or other evidence of 
indebtedness,aAfiRteW1)9yed on jteainentS by law, whichever is higher. The form of 
judgment must contain 	following statement in bold print: "If you wish to appeal this 
judgment, you must r04)AV psei44.0.0.0'ln appeal by motion filed with the Court within ten 
14 d#A.0114.1.4ai6gOr----41..he judgment 

(m) Permissit4So Appeal. When the judgment is for foreclosure of the mortgage, the 
permission to apperequired by law, shall be requested by motion filed within -1-0 14 days of the 
date of the entry of the judgment or order to be appealed from. The running of the time for filing a 
motion is terminated to the extent provided, and for the reasons stated, in V.R.A.P. 4. The running 
of the time of redemption shall be tolled and the effectiveness of the judgment shall be stayed 
when a motion is filed under this subdivision and continue until the motion to appeal is decided 
adversely to the moving party or until the appeal is decided. The court may condition the appeal 
or the stay under this subdivision upon such terms as to bond or otherwise as it considers proper 
for the security of the rights of the adverse party. 

• 

er-4444elidiS " 

29 
Proposed Civil Day is a Day and Forms 



Reporter's Notes-2017 Amendment 

Rule 80.1 is amended to extend its 6- and 10-day time periods to 7 
and 14 days consistent with the simultaneous "day is a day" 
amendments to V.R.C.P. 6. 

37. That Rule 80.2(a) of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underlined; deleted matter struck through): 

RULE 80.2. NATURALIZATION OF 

(a) Petition. Proceedings for naturalization of aliens shalll*y 049n setting forth all 
pertinent facts concisely and briefly. Such petitions shall be filed at leasi"ft21 days *pre the 
commencement of the term of court at which they are to behOrd. 

Reporter's Notes-200 •Amending4 

Rule 80.2(a) is amended tg..cxtpucl I:60344'74w pak, 
days consistent with the simaigiiWadaY:IS..a day"4amendments to 
V.R.C.P. 6.  

•:*!).... , 
38. That Rules 80.5(a) and (i) of the Vermont Rules of Civil readure be amended to read as 

follows (new matter underlined, deleted riikttpr 44 through): 

RULE 805 DISTRICT COURT :CRIMINAL DIVISION PROCEDURES FOR CIVIL 
LICENSE SUSPENSIONS AND PENALTIES FOR DWI 

(a) Applicability of RAte. This ria:4,pplia4p the summary civil court proceedings held in the 
District Court egiiiiiigDiirigion  pursuant fc 23 'V.SA. § 1205. 

.„ 
* * * * * * 

I&C:Ompiftg any Otiod of time prescribed or allowed by 23 V.SA § 1205 and this 
rule, Rule 6(a) 	apply .O.pcpt that intermediate Saturdays, Sundays and state or federal  legal  
holidays sh6i 'alcluded  iri:qhe computation.  

Reporter's Notes-2017 Amendment 

The title of Rule 80.5 and the language of Rule 80.5(a) are 
amended to reflect the redesignation of the former district court as the 
criminal division of the superior court by Act No. 154 of 2009 (Adj. 
Sess.), § 237(b)(3) (effective July 1, 2010). Rule 80.5(i) is amended 
consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 
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(i) Appeal. 

39. That Rules 80.6(c)(3), (e)(1) and (5) and (/)(1) of the Vermont Rules of Civil 
Procedure be amended to read as follows (new matter underlined; deleted matter struck 
through): 

RULE 80.6. JUDICIAL BUREAU PROCEDURES 

(c) Summons; Complaint; Answer. An action is commenced by filing with the judicial 
bureau or serving upon the defendant a complaint against a single defendant. If the action is 
commenced by filing, the complaint shall be served upon the defendant thin 30 days. If the 
action is commenced by service upon the defendant, the complaint shall::: be filed within 30 days. 

(3) A defendant shall file with the judicial bureau ailiknswer within ibp.  ' 21 days after .....; 	...  service of the summons and complaint upon the defendapt. 
:. 

* * * * 

(e) Default; Execution on Default JudgMe 

(1) If a defendant fails to answer a complaint within 2021.4.6after service, the judicial 
bureau clerk shall enter a default judgmenttrag44% the defendant . No inotion for default judgment 
or affidavit of amount due is reqiiikd. 

A .:EfteiiYourteert.clays'AtaLtry of judgment in the district court, if no request 
for pognsitON appeal to the supreme court has been filed, or five 7 days after permission to 
appeal bg beeii:OeniektlAe clerk shall certify the decision of the district court to the judicial 
bureau, returning .:therew*gly original document transmitted as part of the record on appeal. 
Upon receipt dAich certificate, the same proceedings shall be had in the judicial bureau as 
though the deaipn had been made there. 

(1) Legal Guardian of Minor Defendant. 

(1) Notice of Filing. If a defendant is under 18 years of age, the clerk, within -1-G 14 days 
after the filing of the complaint, shall deliver to the legal guardian of the defendant a copy of the 
summons and complaint or shall deliver a notice of the filing on a form provided by the Court 
Administrator containing a brief description of the alleged violation, the name of the municipality 
where the alleged violation occurred, the date of the alleged violation, the name of the issuing 
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(c) Notice Upon Filing of Complaint. 

* * 

officer, and the name of that officer's department or agency. Notice shall be delivered in person 
or by first class mail to the legal guardian by name if known or, if unknown, by first class mail to 
"Parent or Legal Guardian of [defendant]." Notice by mail shall be sent to the legal guardian's 
last known address or, if no address is known, to the defendant's last known address. Failure to 
give notice under this paragraph shall not result in dismissal of the complaint. 

Reporter's Notes-2017 Amendment 

Rules 80.6(c)(3), (e)(1) and (5), and (/)(1) are amended to 61*se 
their 5-, 10-, 15-, and 20-day time periods to 74;114, aii.:iSt1 days consistent 
the simultaneous "day is a day" amendmentAV.R.C.P:'6',  

40. That Rules 80.7(c)(2)(C) and (d)(1)-(3) of theNgmon 
amended to read as follows (new matter underlined, deleted matO*iick through) • 

RULE 80.7. PROCEDURES FOR IMMOBILIZATION  
PURSUAN 	3 	. § 121 

FoRF OE HEARINGS 

(2) Content. The nclicp..:shalltp,pn afprm apprpygckiby the Court Administrator and shall. 
contain a description of gi. ,4-iiefe§ti:xehi44ji'ieluding  vehicle identification number, make, model, 
and year, and the name of regifted oWilpr or owners, lienholder, and any other person 
appearing to be an innocent owner or b.139raior 4§.  described in 23 V.SA. § 1213c(g). The notice 
shall be accompanied by .a.Opy of the complaint and shall state: 

C;haf:i:pf the notice who wishes to receive notice of further 
proceedings ;dn the motion must file with the court within -1-0 14 days after service of the 
notic8'.i4mIritak containing the recipient's current mailing address; and 

(d) Date and Notice of Hearing; Response. 

(1) Hearing Date. Upon a verdict, finding, or plea of guilty, if the court determines the 
defendant is guilty of a criminal offense upon which a motion for immobilization or forfeiture is 
based, the court, on the request of the state, shall set a date for hearing on the motion which shall 
be at the time set for sentencing or any continuation thereof. If no motion has been filed, the state, 
upon request, shall have five 7 days from the determination of guilt to file a motion. The court may 
sentence the defendant prior to the filing of the motion or any hearing thereon, but shall continue 
the sentencing hearing, upon request of the state, to allow time for the filing of the motion and the 
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41. That Rule 80.9(b).(3. 
as follows (new matter underline 

holding of a hearing. If the court finds the defendant not guilty of the offense, or if the state does 
not file a request for hearing within fi-ve 7 days after a determination of guilt, the motion for 
immobilization or forfeiture will be deemed withdrawn, and the complaint will be dismissed. 

(2) Notice of Hearing. At least 4-0 14 days prior to the date set for hearing, the court shall 
send notice of the time and place of the hearing by first-class mail to all persons-to whom notice 
must be given under 23 V.S.A. § 1213c(a). Notice shall be deemed received on the third day after 
mailing. It shall be sufficient to mail the notice to the address provided by the recipient for that 
purpose pursuant to subparagraph (c)(2)(C) of this rule or, if the recipient .bas not provided an 
address, to the address shown on the records of the department of mgOVAINg in the state in 
which the vehicle is registered or titled. The notice shall contain a statement informing recipients 
that if they wish to be heard in opposition to the motion they mpg proceed as provided in 
paragraph (3) of this subdivision. 	 • 

(3) Response. Any recipient of the notice who:mishes'''to be heaid in opposition to the 
motion must file with the court within 5 7 days aftei!'-ieCeipt of the notice a wri a=•:gtatement 
setting forth the grounds upon which granting of the *lion is opposed, 

Reporter's Notes-2017 Amendment. 

Rules 80.7(c)(2)(C) and (4)(1)-(3) are *amended to extend their 5-
and 10-day time pgiairi;f9::.:7 diAil.14 days consistent ith the 
simultaneous "ddiU'a.amendments to MikC.P. 6. 

• 

ettnonti'4ules of Civil Procedure be amended to read 
cletatiatter struck through): 

RULE 80.9. PROCEDURES IN THE ,SUPERIOR COURT, CRIMINAL DIVISION, FOR 
ENFORCEMENT OF MUNICIPAL PARKING VIOLATIONS 

(b) Snmgtoiis';:.complaint, Answer 

(3) T.. pidefendant shalt file an answer with the Criminal Division and serve it upon the 
municipalityilin 20 21—  days after service of the summons and complaint. 

Reporter's Notes-2017 Amendment 

Rule 80.9(b)(3) is amended to extend its 20-day time period to 21 
days consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

42. That Rule 80.10(e) of the Vermont Rules of Civil Procedure be amended to read as 
follows (new matter underlined; deleted matter struck through): 
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(e) Discovery. 

(3) Disclosure o 	ame 

RULE 80.10. ORDERS AGAINST STALKING OR SEXUAL ASSAULT 

(e) Denial of Ex Parte Temporary Orders. When a judge denies an application for 
temporary order under this rule, the judge shall record the reasons for the denial in writing and 
shall give the written denial to the plaintiff. In addition, any denial in whole or in part shall 
inform the plaintiff that, within five business days after entry of the denial on the docket, he or 
she may request that the court hold a hearing on the complaint after notice to the defendant. Any 
such hearing shall be scheduled no more than ten 14 days from the date of the request. 

Reporter's Notes-2017 Amendmen 

Rule 80.10(e) is amended to extend its 10-00:timOpriod to 1 • 
days consistent with the simultaneous "day is*•!itay" amendments to 
V.R.C.P. 6. 

43. That Rule 80.11(e)(3)(B) of the Vermont Rules of Civil Pr.00' ure be ameli e to read as 
follows (new matter underlined; deleted matter strucftrough): 

RULE 80.11. PROCEDW.IN  EXPEDITED:*CTIONS 

(B).: 	The party who bears the burden of proof on the issue for which expert 
testimony-ig::offerek'S.ball .provide the information required in subparagraph (3)(A) within IS 14 
day,,,pfter.thetcsq....a*t dikoArnff expert testimony is intended solely to rebut or 
cpri:tiddict 4p. ek0.1rt .dikli*d.  by another party, the rebuttal expert shall be disclosed within -1-5- 
144.3rs'61i::;the deposition of 	other party's expert. 

Reporter's Notes-2017 Amendment 

Iule 80.11(e)(3)(B) is amended to change its 15-day time period to 
14 daYS consistent with the simultaneous "day is a day" amendments 
to V.R.C.P. 6. 

44. That Form 1 of the Vermont Rules of Civil Procedure be amended to read as follows (new 
matter underlined; deleted matter struck through): 

FORM 1. SUMMONS 
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* * * * * 

Reporter's Notes-20:0 Amendm&f::;  

2. YOU MUST REPLY WITHIN 20 21 DAYS TO PROTECT YOUR RIGHTS. You 
must give or mail the Plaintiff a written response called an Answer within 24 21* days of the 
date on which you received this Summons. You must send a copy of your Answer to the 
[Plaintiff][Plaintiff's attorney] located at: 

4. YOU WILL LOSE YOUR CASE IF YOU DO NOT GIVE y:  -WRITTEN 

ANSWER TO THE COURT. If you do not Answer within 20 21, i4.03rs and file with the 
Court, you will lose this case. You will not get to tell your side of the story, and the gourt may 
decide against you and award the Plaintiff everything asked alb. the c6Mplaint. 

Form 1 is amended to e4fi:' s:20.z.day'tine period to-21 days 
consistent with the simultaneous 	 amendments to 
V.R.C.P. 6. 

45. That Form 1A of the Ven4.:iit Rules.0Q3.41 Procedure be amended to read as follows 
(new matter underlined; deleted mktg.  strueKit 

ND ORDER OF PUBLICATION 

* * * 
:•:. 

3. YOU MOT REPLY 'WITHIN 442 DAYS TO PROTECT YOUR RIGHTS. You must 
give or ingil.thetajntiM4.writtelisp.onWcalled an Answer within 41- 42 days after the date on 
whic40."#:poidiikgpi'fo.o.ibli'Sliea; which is 	, 20 . You must send a copy of 
your:M§wer to the Plaintiff 	 s attorney located at: 

5. YOU NVIU LOSE YOUR CASE IF YOU DO NOT GIVE YOUR WRITTEN 
ANSWER TO TarOURT. If you do not send the Plaintiff your Answer within 41- 42 days after 
the date on which this Summons was first published and file it with the Court, you will lose this 
case. You will not get to tell your side of the story, and the Court may decide against you and award 
the Plaintiff everything asked for in the Complaint. 
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46. That Form 2B of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underlined; deleted matter struck through): 

FORM 2B. SUMMONS TO TRUSTEE FOR EARNINGS 

Said disclosure shall be served on plaintiff 's attorly..w ca:nameli'An.  d address 
- 

Reporter's Notes-2017 Amendment 

Form lA is amended to extend its 41-day time period to 42 days 
consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6. 

and a copy shall be provided to the court The disclosure must:be served at least three 
(3-) five (5)  days prior to the hearing tlate s gifiedabve. 

6041Pr's::Notes-2017 Amendment 

Form 4: is amended to extend its 3-day time period to 5 days 
..:t6.iiffitent WWI:the simultaricous "day is a day" amendments to " • 	••:•:•:••• 

P.:;::6 an 4:20)(3). 	' • 

4.7g.That Form 15 of the VermontRiiies of Civil Procedure be amended to read as follows (new 
matter 6derliiTecl; deleted matt6iii':§truck through): 

„.. • 

FORATi. 	SUREk0::NOTICE OF SUBROGATION CLAIM UNDER RULE 17(c) 

* * * * * * 

You are hereby notified that the undersigned intends to (commence an action) (assert a 
counterclaim) in your name for damages sustained by you on 	(date) 	, and for 
which you have been wholly or partially reimbursed by the undersigned. If you, your spouse, or 
minor dependents sustained personal injury or other loss as the result of said occurrence and you 
wish to file suit therefor, Rule 17(c) of the Vermont Civil Procedure requires you to notify the 
undersigned in writing of your intention to do so within 4-0 14 days of the date of your receipt of 
this notice. 
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Reporter's Notes-2017 Amendment 

Form 15 is amended to extend its 10-day time period to 14 days 
consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6 and 17(c). 

48. That Form 22 of the Vermont Rules of Civil Procedure be amended to read as follows 
(new matter underlined; deleted matter struck through): 

FORM 22. SUMMONS AND COMPLAINT AGAINST,TIIIRDRARTY DEFENDANT 

* * * * * * 

You are hereby summoned and required to sO•ffe upon 
attorney whose address is 	 , 
for C.D., defendant and third-party plaintiff, whose address 

the third-party complaint which is herewitYi 	
. 	  

i6iiiebpori yai 	..2Iidays after service of 
„.  

* * * 

Paul L. Reiber, Chief Justice 

Marilyn S. Skoglund, Associate Justice 

Beth Robinson, Associate Justice 

37 
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•••••,•-, 

plaintiff's 
.,•:whOis attorney 

, * an answer 

this summons upon you exclusive of the d4f.'i'of service 
• 

Reporter's Notes-2017 Amendment 

Forni,12 is addi.i.ded to extend its 20-day time period to 21 days 
consistent with the sAigtan.-&3..)§. "day is a day" amendments to 

Proposed Civil Day is a Day and Forms 



Harold E. Eaton, Jr., Associate Justice 

Karen R. Carroll, Associate Justice 
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PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 TERM, 2017 

Order Promulgating Amendments to the 
Vermont Rules of Criminal Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and---a-M-S.A.  § 1, it is hereby 
ordered: 

1. That Rule 12.1(a) of the Vermont Rules of Criminal .-medurebliamendedtZtread as 
follows (deleted matter struck through; new matter underliried): 

RULE 12.1. NOTICE OF ALIBI, INSANunrOR EIRERIT TESTMONY 

(a) Notice. A defendant who wishes to off_er-an alift,iraiseAte  issiakof inmuty or offer 
expert testimony relating to a mental diseas7M:Tdde.ctcirlifk—cTahmtglreOndition of the 
defendant bearing upon the issue of his ort127er  guilt mMtgive writter*otiCe thereof, together 
with the information required by subdivisiM(b) of thiii_u_Ae, to theAiTosecuting attorney on the 
date of the status conference, or at_41T4a-0  5-(P-zdays prior trArial,*IliZhever is sooner. The 
prosecuting attorney must give thVaeferillant Minformatierequired by subdivision (c) of this 
rule within-1-9 14 days after receii301_notiCilof arralibi. Tire-TT-court may extend the time limits of 
this subdivision for goodtatirwhoW-K--.---_----- 

 	Reporities Nilbs-2017 Amendment 

12S11(a) is amend to conform its 10-day time periods to 
WLe  cont   mpolite_ously aandment of V.R.Cr.P. 45, which adopts 

—  	dayWilatd_Wfor the computation of the running of 
 	—tirriftti).O'TAT:D_crimiiiircases. In consideration of the practical = _ 

‘ifficaits assoliTtod with investigation of the circumstances of a -- 
pfferedFiibi defense, and with securing and disclosure of expert 
	 essment irilthe case of insanity or other mental state defenses, 

-4the period for provision of notice of such defenses is increased to 
TerdAys under the present amendments, in contrast to other 
contMporaneous amendments of 10-day periods, which are 
extended to 14 days. 

2. That Rule 29(c) of the Vermont Rules of Criminal Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 

RULE 29. MOTION FOR JUDGMENT OF ACQUITTAL 
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(c) Motion After Discharge of Jury. If the jury returns a verdict of guilty or is discharged 
without having returned a verdict, a motion for judgment of acquittal may be made or renewed 
within 4-014  days after the jury is discharged or within such time as the court may fix during the 
4-0 14-day period. 

Reporter's Notes-2017 Amendment 

Rule 29(c) is amended to conform its 10-day time period to the 
contemporaneously amendment of V.R.Cr.P. 45, which adopts the 
"day is a day" standard for the computation of the runnin-rof_time - -  
periods in criminal cases. 

3. That Rule 32(c)(4)(A) of the Vermont Rules of CriminirProcearte be americted to read as 
follows (deleted matter struck through; new matter underliffed): 

RULE 32. SENTENCE AND'JUDWMERT 

(c) Sentencing Information. 

* * * 	 

	

_ 	 
(4) Right to Comment and"), 	 

(A) Prior to imposingt-kentenMitheeourt shall afford the state, the defendant and his 
or her  attorney an opportunitycomrrirnt ulksitiany  ant-011  information submitted to the 
court for sentencing.,AVzobjectiErittolalts contrrithe presentence investigation report 
shall be submitted, #1.15-i-v-ritifipfto,thete-ttifit at least three 5 days prior to the sentencing 
hearing, unless gooailause is sh-oVaii fa-ater objection. Either party may offer evidence, 
including hearsay,  spTeilically on-Y4y diated factual issues in open court with full rights of 
cross-exardin-aicorifito_ntation, affifrepregentation. When a defendant objects to factual 
informatiafisubmid tolf&court ornherwise taken into account by the court in connection 
with=sontenarig, theTao_urt  sfitieforMisider such information unless, after hearing, the court ---- malre-rangecifim-fir-diriga.to eadliTact objected to that the fact has been shown to be reliable 
liWat_ipreportieranowol theMence, including reliable hearsay. If the court does not find the 
alletafactlit  be relrible, the court shall either make a fmding that the allegation is 
unreliaBlMIT-nake a defelmination that no such finding is necessary because the matter 
controveiMwill not be taken into account in sentencing. A written record of such findings 
and determinYtions shall be appended to and accompany any copy of the presentence 
investigation report or other controverted document thereafter made available by the court to 
the Department of Corrections. 

Reporter's Notes-2017 Amendment 

Rule 32(c)(4)(A) is amended to conform its 3-day time period 
to the contemporaneously amendment of V.R.Cr.P. 45, which 
adopts the "day is a day" standard for the computation of the 
running of time periods in criminal cases. 
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4. That Rule 33 of the Vermont Rules of Criminal Procedure be amended to read as follows 
(deleted matter struck through; new matter underlined): 

RULE 33. NEW TRIAL 

The court on motion of a defendant may grant a new trial to him the defendant if required in 
the interests of justice. If trial was by the court without a jury the court on motion of a defendant 
for a new trial may vacate the judgment if entered, take additional testimony and direct the entry 
of a new judgment A motion for a new trial based on the ground ofne.V.Iy-fdiscovered evidence 
may be made only before or within two years after final judgment4Einrif an—a-TY:peal is pending the 
court may grant the motion only on remand of the case. A motion ?RA  new tria.Mased on any 
other grounds shall be made within 4-0.14 days after verdictOWndinNtguilty orTvithin such 
further time as the court may fix during the 4-0 14-day periar 

Reporter's Notes-2010-1-mendnte 

Rule 33 is amended to conform itSna.day&time  peTrads toltire 
contemporaneously amend 	1R   a"---dDrits the 
"day is a day" standard fore compatEtign of the ruIrning of time 
periods in criminal cases. 

5. That Rule 35(c) of the VetTrli-int Rtias oTeriminal Ppaoedure be amended to read as 
follows (deleted matter struck thegh.; 	-773liattcdanderlin—al): 

• 

RULE 35. CORREETIO ":.;=7,-.iEDTIG-TION AND MODIFICATION OF 
St_NTENCE 

(c) ModifiMi-oulof Se'n'tepce on MTTilon of-Prosecuting Attorney. A motion to modify a 
sentence filediti,theMseculEt -gl.attornelohall be made within seven business days of the date 
of impuition. oD-s-e_ntenra._ 

- 
- _ 

= 

NReporter's Notes-2017 Amendment 

-Vtule 35(c) is amended to specify that a prosecuting attorney's 
mot% to modify sentence must be made within seven business days 
of imposition of sentence. Addition of the term "business" to define 
the running of the days is required to render the rule consistent with 
the provisions of 13 V.S.A. § 7042(b), as amended by 2017, No. 
	, § 29. 

6. That Rules 45(a) and (b) of the Vermont Rules of Criminal Procedure be amended to read 
as follows (deleted matter struck through; new matter underlined): 

3 
Proposed Criminal Day is a Day 



(a) Computation.  In computing any period of time prescribed or allowed by these rules, 
by order of  

RULE 45. TIME 

of time prescribed or allowed is less than 11 days, intermediate Saturdw--,--Sundays, and legal 	 _  
holidays shall be excluded in the computation. 

Computing Time. The following rules apply in comp-Tiling anTitime perioSspecified in 
these rules by court order or in any applicable statute that TOSS not speciMamethoclilf 
computing time.  

(1) Period Stated in Days or a Longer Undiethen the periMis stated.in diys or a longer 
----- unit of time:  

(A) exclude the day of the evenWaTtlf-ggerg-Erewird-U. = 
(B) count every day, including-altermediaaSaturdays, Srinday—s, and legal holidays;  

and 	 ----m_ 	----:---,•-------i. 	.....,.--= 
---1------..-____ 	....,--- .--.----- 

(C) include the last daylefah&pead, but if theVast alfig' a Saturday, Sunday, or 
legal holiday, the period cora-Ries fortfrin athe end drithe next day that is not a Saturday,  
Sunday, or legal holiday.  

(2) Period State:el:a HoursmWharifflie period is stated in hours:  
(A) begin co‘ting imnitiliatelMa the occurrence of the event that triggers the  

period  
includiTt houii during intermediate Saturdays, Sundays, and 

legal holMys; and% 	 
	 ifithe peclo.d wailtriWndkirVa Saturday, Sunday, or legal holiday, the period 

c.orifinu-esEto rifftirlittliiTtsame tirTi-e on the next day that is not a Saturday. Sunday, or legal  
day.  

(3)1tafffsszbzlity oWhe Clerk's Office. Unless the court orders otherwise, if the clerk's  
Mee is inaccessible:  

(A) orMhe last day for filing under Rule 45(a)(1), then the time for filing is extended 
to the first acceible day that is not a Saturday. Sunday, or legal holiday; or 

(B) during the last hour for filing under Rule 45(4)(2), then the time for filing is  
extended to the same time on the first accessible day that is not a Saturday, Sunday, or legal  
holiday.  

(4) "Last Day" Defined. Unless a different time is set by statute or court order, the last 
day ends:  

(A) for electronic filing, at midnight in the court's time zone; and 
(B) for filing by other means, when the clerk's office is scheduled to close.  
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the conditions stated in them. 

(5) "Next Day" Defined. The "next day" is determined by continuing to count forward 
when the period is measured after an event and backward when measured before an event.  

(6) "Legal Holiday" Defined "Legal Holiday" means:  
(A) the day set aside by statute for observing New Year's Day, Martin Luther King 

Jr.'s Birthday, President's Day, Town Meeting Day, Memorial Day, Independence Day, 
Bennington Battle Day, Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day, or 
Christmas Day;. 

(B) any day declared a holiday by the President or Congresshe United States; and 
(C) for periods that are measured after an event, any otliWday ile—dtared a holiday by 

the State of Vermont.  

(7) "Business Day" Defined A "business day" is 	that is noVa-.SaturdaY1Sunday, or 
legal holiday.  

           

            

            

            

            

(b) Enlargement. When by these rules or by aM'ice&mtMcinidaubYrilder of court 
an act is required or allowed to be done at or withinacificd.tirne----  cetefor cause shown , _ 

	7 - 

" 
request therefor is made before the cxpiraffrin of the'petiod onginaltrprescnbed or as extended 
by a previous order; or (2) upon motion inTdt after theat 'ration  oftlic specified period permit 
the act to be done where the failur_cetwrs—lthe result of-gccuKiblYneglect; but it may not 

	

Extending 	Time.  	

(1) In General. Men an act imMt be Zia e within a specified period, the court on its own 
may extend thelinTew:or fdrtood cause iltay do so on a party's motion made:  

(AribeforeVe   preshibed or previously extended time expires; or 
theMme ex 	1party failed to act because of excusable neglect.  

may not extend the time to take any action under Rule 35,  

	

excefTeas stateMn thMule. 	 
_ 

(c) Unaffeffted by Expiration of Term. The period of time provided for the doing of any act 
or the taking Many proceeding is not affected or limited by the continued existence or expiration 
of a term of court'—Zhe continued existence or expiration of a term of court in no way affects the 
power of a court tollti any act or take any proceeding in any action which has been pending 
before it. 

(d) Affidavits on Motions. When a motion is supported by affidavit, the affidavit shall be 
served with the motion. Opposing affidavits may be served not later than ene 7 days before the 
hearing, unless the court permits them to be served at some other time. 

(e) Additional Time After Certain Kinds of  Service-by Mail. Whenever a party has the 
right or is required to do an act within a prescribed period after the service of a notice or other 
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Whenever a 
party must or may act within a specified time after being served and service is made under 
V.R.C.P. 5(b)(2) (mailing), (3) (leaving with the clerk), or (4) (sending by electronic means), 3  
days are added after the period would otherwise expire under subdivision (a).  

Reporter's Notes-2017 Amendment 

Rule 45(a) is amended to standardize and simplify the manner of 
computing the running of time under the rules, adoptingVhatis 
known as the "day is a day" rule which governs con-II-RI atioi-i'li-the 
running of time under Federal Rule of Criminal.Proo-edure 45(aMs 
in 1995, the rule is amended contemporaneomaYwith 	6(afk 
(and V.RP.P. 6(a)) so that time is computaMentically nraer all of 
the rules of procedure. Note that the rule,addMses thelmethaaof 	 
computation of time periods establisra-TtsewhWetiWthe rules, andw-
"externally" to the rules by reference7:,y provision'astatute or by--  
rules of appellate procedure._The_ameMmenkdoes  no—f-servkgdialter 
such "external" times and derdiffes_,--Tas m—the=c-as-eratheWkdline for 
filing of presentence investigation reffts_ under RulM2(c).(3), which 
is also the subject of statuteW V.SA. §-§204(c),20:a(a)(5). 

For clarity, airiendedT,R.MR.  45(a) retains the language of the 
former Vermont rtianaldn—WIts coitlutatioffifirovisions apply to a 
time periadtiMany apilicalirestatutel&fdrts not specify a method 
of comp_tttifig tifirr-4-__Thllf a statute pertaining to criminal 
procedurelitself speeirtes  thignethod of computation of time in the 
particulaNt$tance, theiVovisibit,of that statute would govern as to 
	tirie.thodWficomputatioTi, By Act of 2017, the Legislature -- ----.amenderdia num  er of statt----fory procedural time periods of less than 

- 	d ays 	e  exp-re-s_-$ty1tsiness days," thus making Rule 45(a) 

	

 	,inarilliWrerdithem.ni consistency, "business days" has been 
 	VddedVa_few -§124ttime periods in several rules that were taken from 

of thel-amended statutes. Act also amended statutory periods 
	 10 days 044 days, thus making them consistent with the "day is a 
-Way" provisions of Rule 45(a). 

-Its the 2009 Federal Advisory Committee's Notes point out, the 
"day is a day" computation method does not apply when a court order 
has establishes a specific date as a deadline or when a statute 
prescribes a specific method for computing time. The Advisory 
Committee's Notes provide a helpful further explanation of the 
change: 

Under former Rule 45(a), a period of 11 days or more 
was computed differently than a period of less than 11 
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days. Intermediate Saturdays, Sundays, and legal 
holidays were included in computing the longer periods, 
but excluded in computing the shorter periods. Former 
Rule 45(a) thus made computing deadlines unnecessarily 
complicated and led to counterintuitive results. For 
example, a 10-day period and a 14-day period that started 
on the same day usually ended on the same day—and the 
10-day period not infrequently ended later than the 14-
day period. 

Under [the amended rule], all deadlines statearida-y 
(no matter the length) are computed in the s-Me,_ way. 	 . -=, 
The day of the event that triggers the:Ade:Mime -mnot 
counted. All other days- includitif intermeditte. 
Saturdays, Sundays, and legal holidaYftare counted_ 
[except that if] the period ends oWESAturdiy.=ogun7-rday, or 	 
legal holiday, then the deadline Ells   on the natday that 
is not a Saturday, Sunday„oxiegardioliday3---_  

Of course, if the clerktrfoffice is-ITT-accessible ofithe electronic 
filing system is unavailable ilc:in  the last &Taw the  th75  which the 
period has been exteb.-17ed4hneadline falrS7fon theifext accessible or 
available day. N 	hat1itheLeas amendird, former terms "act, 
event, or default" facite.  been-Tel-Ian-TM-to "emeTt"  for brevity and 
simplicitc_hanr6lis nelintendalTagivehange in meaning. 

Unda the amenVd.nireq-Veriods of time of less than 11 days in 
othp•  roWitions of thenleswTETild be shortened by the inclusion of 

Alfitem'eft-_cliaMaturdays, SrindaysTand legal holidays. Accordingly, 
p'eods in othll  rules are being extended by simultaneous 

 	aTillondraYnts, gerietAllord:Rowmg guidelines stated in the Federal 
    dui

.  
• ttee'YNotes. 

Mo•stzof the 10-day periods . were adjusted to meet the 
 	change% computation method by setting 14 days as the 
	 new period. A 14-day period corresponds to the most 

-------requent result of a 10-day period under the former 
Wimputation method—two Saturdays and two Sundays 
were excluded, giving 14 days in all. A 14-day period has 
an additional advantage. The final day falls on the same 
day of the week as the event that triggered the period—the 
14th day after a Monday, for example, is a 
Monday. . . . Thirty-day and longer periods, however, were 
generally retained without change. 
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An exception under simultaneous amendment is established for a 
defendant's notice of alibi, insanity or expert testimony of mental 
state or condition, under V.R.Cr.P. 12.1, which is amended from 10 
days to 30 days prior to trial. 

As the Federal Advisory Committee's Notes indicate, time 
periods may be either forward-looking or backward-looking. "A 
forward-looking time period requires something to be done within a 
period of time after an event. See, e.g., [F.R.Cr.P.] 35(a) (stating that 
a court may correct an arithmetic or technical error inca_Mn-tence  
[w]ithin 14 days after sentencing.')." Cf. existingatCr715M:k 

(providing that motion for new trial other than on gramds of neNly._ 
discovered evidence must be made within lOidaYs  afteMerdict or 
finding of guilty or within such further tini6T'aithe court frigy_fix 	— 
during the 10-day period). The FederaLAdvirrmCommitteelNates   "- 

	

further explain that a "backward-loo 	time p--atolirequires — 	
something to be done within a perioatf time befoMan  event. ..SeeT 
e.g., [F.R.Cr.P.] 47(c) (statingThat  a prayanusks_erve'rwitteW--
motion 'at least 7 days befoilliflret -arjnrdare)'ketf. eRirfirg 
V.R.Cr.P. 12.1 (explainingPiat deferMait wishing to-Ufa-alibi or 
insanity defense, or offer exTert testimonTibearing_u_pTIn mental 
condition must prouraEt_p_ecirb_d notice to Ire_ prd-seetting attorney at 
time of status cofiSTence;=-Ziedtreast 10 dayrAprior to trial," 
whichever is soon*, 

The it day-o*._,petiarending on a weekend or holiday should 
be detail-It ed by coltiltinglathe same direction that the time period 
nms..  Foi-Txample' 

 M th_derriik4visory Committee's Notes suggest, 
- 	  

iflgis du1tthitt4-70 days after an event, and the tenth 

	

 	NtapfllamSaturiEy, September 1, 2007, then the filing 
	 is‘ue on-7----Tinesday, September 4, 2007 (Monday, 

SeptaTter 3, 2007, is Labor Day). But if a filing is due 
	 10 da3iftefore  an event, and the tenth day falls on 

- Saturday, September 1, then the filing is due on Friday, 
- august 31. If the clerk's office is inaccessible on August 

then [the rule] extends the filing deadline forward to 
the next accessible day that is not a Saturday, Sunday, or 
legal holiday—no earlier than Tuesday, September 4. 

In either the "after" or "before" situation, if the clerk's office were 
inaccessible on Tuesday, September 4, the extension would continue 
until the office was accessible. 
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Rule 45(b) is amended to provide generally for extension of the 
time established for an act under the rules, by the court, or on motion 
filed within the period established for an act, or upon showing of 
excusable neglect after expiration of the period to act, with the 
exception of a Motion for Reduction of Sentence under Rule 35, the 
time for which is expressly established by statute, 13 V.S.A. 
§ 7042(a). Former Rule 45(b) additionally precluded cognizance of 
untimely motions to extend time for filing a post-trial Motion for 
Judgment of Acquittal under V.R.Cr.P. 29, Motion for New Trial 
under V.R.Cr.P. 33, or Motion in Arrest of Judgmenturitt-m-V.R.Cr.P. 
34 under all circumstances. Consistent with 2005 antendmerifsqto 
F.R.Cr.P. 45(b)(1)(B), under amended V.R.Cr.R. 4ft,the 	 
upon motion and the establishment of excusaliViegleftnay extefilk 
the time for an act, even after expiration oftire'time otheMse 
established for the filing of Rule 29, 33...or 3400tiona 

 	- 

The one-day time period in RulM5(d) for serVie_p of opposite' 
affidavits on motions is changt_o 7 -070c-onsistent'Vth KA17T.-LC.P. 
6(d) and F.RC.P. 6(c)(2). 	 

Rule 45(e), providing aTiladditionarTillays for_aclibns required 
after service is amenrfddor  Maformity wifhlothef4-u-Tes. V.R.Cr.P. 
49(b) adopts by rEMencrfile pid5ions of .M.C.P. 5 governing 
service for crimina:TtgoceediRgs 	eil Rd1F45(e) is amended to 
adopt tlieAirrir_  iffied  irtguateof F.R.r-07475-(c) as amended in 2007 
and follogthe-fel7eral Mali  effect until December 1, 2016 by 
adding tli‘additionatiiday'Aft.ter service by electronic means if 
peDmittedShrequired uttilu 	5(b)(4). Federal Rule 45(c) was 

Aarrieridb.d, effe_ctive  Dece&er 0016, to eliminate the 3-day 
provisifor -electronic seivice because, as the Federal Advisory 

mmitrees  notatatattial concerns with the reliability of 
_ 

 	-1=1.—eledEer-ifismissiiiri'have been substantially alleviated by 

_  

7. That Rule 47(b)(1) of the Vermont Rules of Criminal Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 

RULE 47. MOTIONS 

(b) Disposition of Written Motions With or Without Argument. 

teclMogy and widespread skill in using electronic 
tiVnsmisgirh." However, in view of the relatively recent availability 

 	use of ereetronic transmission in Vermont practice, the 3-day 
vision encompassing electronic transmission has been retained in 

thWpresent amendment. 
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WauTS-Reib_extChief Justice 

 	----='=.41arilyn S. Skoglund, Associate Justice 

—  Beth Robinson, Associate Justice 

Harold E. Eaton, Jr., Associate Justice 

Karen R. Carroll, Associate Justice 

(1) Memorandum in Opposition. Any party opposed to the granting of a written motion 
shall file a memorandum in opposition thereto, not more than 4-014  days after service of the 
motion, unless otherwise ordered by the court. The memorandum may be accompanied by 
affidavit. If a memorandum in opposition is not timely filed when required under this rule, the 
court may dispose of the motion without the memorandum. 

Reporter's Notes-2017 Amendment 

Rule 47(b)(1) is amended to conform its 10-day time period to the 
contemporaneously amendment of V.R.Cr.P. 45, whiatiOopts  the "day 
is a day" standard for the computation of the runnipWtimriods in 
criminal cases. 

8. That these Rules, as amended, are prescribed and piro----Willgated to 	meeffeitive 
	 . The Reporter's Notes are.adviroN,  	

	---- 	 • 

9. That the Chief Justice is authorized to report Ulese amendmAts.to  the Gen-Wal 
Assembly in accordance with the provisions o_f-12 

- 
Dated in Chambers at Montpelier, VerMont 	day of 	, 2017. 
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PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 ,2017 

Order Promulgating Amendments to the Vermont Rules for Family Proceedings 

Pursuant to Chapter II, Section 37, of the Vermont Constitution, it is her 	ordered: 

1. That Rule 1 of the Vermont Rules for Family Proceedings be amended t 	s follows 
(deleted matter struck through; new matter underlined): 

RULE 1. PROCEDURE FOR JUVENILE DELINQUENC 

(a) Applicability of Rules to Juvenile Proceedings. 

* * * * * * 

(3) Rules Modified. The following Vermont Rules 
the extent set forth in this paragraph: .... Rules 11 
shall be subject to subdivisions (d), (e), (h) and (i 
in lieu of pleas of guilty or not guilty the pleas sh 
entered at the preliminary hearing, the pr 
preliminary hearing, and pretrial motion 
47 shall apply but memoranda in opp 
ordered by the court. ... 

* * * 

(d) Scheduling; Di 

rocedure shall apply to 
, 16, 16.1, 16.2, 17 and 26 

and o 33 V.S.A. § 5110; however, 
ions or denials, pleas shall be 

e held within 4-5 14 days of the 
or before the merits hearing. ....Rule 

filed within 5 7 days unless otherwise 

pretrial h 
hearing at a 

ling of P trial Hearings and Motions Hearings. The court shall schedule a 
within 4-5 14 days of the preliminary hearing. The court may schedule a motions 

e. 

(f) Parties and Participants Other Than Child and Attorney Representing the State. 

(2) Participation. Only the child and the attorney representing the state shall be entitled 
to participate in pretrial discovery relating to the merits hearing, call or examine witnesses at the 

1 
Proposed Family Day is a Day 



merits hearing, or otherwise actively participate at the merits hearing or proceedings relating to 
the merits hearing, unless the court for good cause shown at or before the merits hearing grants 
permission. The court's order of permission may place limits on the participation and may 
condition participation upon prompt compliance with such discovery as the order specifies. All 
persons who by statute are parties to these proceedings shall be entitled to participate fully in the 
disposition hearing and at discovery and other proceedings relating only to the disposition 
hearing. In any proceeding at which a party other than the child or the attorney representing the 
state intends to call a witness, the name and address of the witness and any written statement of 
the witness shall be disclosed at least three five days prior to the hearing, e 	t for good cause 
shown. 

Reporter's Notes-2017 Amendments 

Rule 1 is amended to change its 15- and 3-day ti tep riods s 14 
days and 5 days, consistent with the simultaneo "d 
amendments to V.R.C.P. 6 and V.R.Cr.P. 45 	ii adT the 
Federal Rules the day-is-a-day counting sys m 	rlified method of 
computing time periods. V.R.Cr.P. 45 applies-ut er Rut 1, and 
V.R.C.P. 6 is generally applicable iyhiily 	on. See 
V.R.F.P. 2(a), 4.0(a), 9(e). 

• The amendments serve 	 h achieving simplicity 
and maintaining uniformi 	1.4e fe a practice. As stated in the 
Reporter's Notes to th 	endmen f V.R.C.P. 6, 

As the 	 mmittee's Notes point out, this 
computat jn metl olve oes 	.p y when a statute prescribes a 
specif chod for 	putin 	e. For clarity, amended 
V.R 	 he lan age of the former Vermont rule 

g its co 	.tion provisions apply to a time period in any 
g.,...&ble statute that does not specify a method of computing 

time" 	isis added). By Act 	of 2017, the Legislature 
amende a number of statutory procedural time periods of less 
than 10 days to be expressly "business days," thus making Rule 
6(0 inapplicable to them. For consistency, "business days" has 
.'en added to a few such time periods in several rules that were 
taken from one of the amended statutes. Act 	also amended 
statutory periods of 10 days to 14 days, thus making them 
consistent with the "day is a day" provisions of Rule 6(a). 

Former V.R.C.P. 6(a) applied to a time period in "any 
applicable statute." The retention of "applicable" in the amended 
rule is intended to preserve the effect of two Vermont Supreme 
Court decisions making clear that the test of whether a statute is 
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"applicable" under V.R.C.P. 6(a) is whether the statute concerns 
matters to which the Rules of Civil Procedure apply under 
V.R.C.P. 1. In Allen v. Employment Security Board, 133 Vt. 
166, 168 (1975), affirming the Board's dismissal of two appeals 
as untimely under applicable statutory provisions, the Court 
stated, "The scope of the Rules of Civil Procedure is clearly 
defined in V.R.C.P. 1. They govern procedure 'in the Superior 
Court in all suits of a civil nature' as well as causes transferred 
from District Court and appeals to the Superior Court, wit 
stated exceptions. Clearly they do not apply to the cases er 
issue." Appellant had argued that the statutory provisions sh 
incorporate former V.R.C.P. 6(a) extending time periods t 
ended on weekends or holidays and former V.R.C.P. 6(e) 
time after service by mail. In State v. Hanlon, 164 V 	5, 
(1995), the Court found the State's appeal timely 	g tha 
the provision of 13 V.S.A. § 7403(e) establishin 
for the State to file an appeal in a criminal atter 
"applicable statute" under V.R.C.P. 6(a)/ 
V.R.A.P. 26(a); thus, the statutory time tt c e 	be extended 
by the weekend and holiday provisions o 	it then 
stood. 

The Federal Advisory Co 	ee's Not provide a helpful 
further explanation of tIke‘ 

Under 	 and Vermont] 
Rule 6(a 	ofj days or more was 
cqu 	h 	han a period of less 

a e Saturdays, 
legal 	ays were included 
the lo ger periods, but 

ex&i 	in computing the shorter periods. 
Former Rule 6(a) thus made computing 

'Wines unnecessarily complicated and 
ed to counterintuitive results. For example, 

a 10-day period and a 14-day period that 
started on the same day usually ended on 
the same day—and the 10-day period not 
infrequently ended later than the 14-day 
period.... 

Under [the amended rule], all deadlines 
stated in days (no matter the length) are 
computed in the same way. The day of the 
event that triggers the deadline is not 
counted. All other days—including 
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intermediate Saturdays, Sundays, and legal 
holidays—are counted, [except that if] the 
period ends on a Saturday, Sunday, or legal 
holiday, then the deadline falls on the next 
day that is not a Saturday, Sunday, or legal 
holiday. 

Of course, if the clerk's office is inaccessible, or the 
electronic filing system unavailable, on the last day or the 
day to which the period has been extended, the deadline 
falls on the next accessible or available day. Note that 
"act, event, or default" has been changed in the amended 
rule to "event" for brevity and simplicity. The change is 
not intended as a change in meaning. 

Periods of less than 11 days in other provisio 
rules would be shortened by the inclusion o 
Saturdays, Sundays, and legal holidays. 
shorter time periods in other rules are b 
simultaneous amendments, generallyfollowing 
guidelines stated in the Federal 1Iio Co 	e's 
Notes: 

adjusted to 
ation method by 
eriod. A 14-day 
ost frequent result of 

former computation 
nd two Sundays were 

14 dayi all. A 14-day period 
advan ge. The final day falls 

on the 	fày of the week as the event that 
agered the period—the 14th day after a 

, for example, is a Monday. This 
ad W tage of using week-long periods led to 
adopting 7-day periods to replace some of the 
periods set at less than 10 days, and 21-day 
periods to replace 20-day periods. 

In sum, in the Vermont rules, most periods of 3 days 
are changed to 5 unless there is a specific reason for the 
shorter time. Periods of 5 to 20 days are converted to 7 or 
multiples of 7 for convenience. Thus, 5 days becomes 7. 
Seven days remains 7. Ten and 15 days become 14. 
Twenty days become 21. Several 10-day time periods 
were enlarged and changed to 28 days for consistency 
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with the changed federal standard for motion practice. 
Thirty-day time periods remain unchanged. Forty-five and 
50-day periods, not found in the Federal Rules, have been 
changed to 42 and 49 days, consistent with the "multiple of 
7" simplification adopted in the Federal Rules. 

Note that time periods may be either forward-looking or 
backward-looking. Thus, former [V.R.C.P.] Rule 59(b) is 
forward-looking, requiring a motion for new trial to be fil 
later than 10 days after the entry of judgment." Former 
[V.R.C.P.] Rule 68 is backward-looking, requiring service 
offer of judgment "[a]t any time more than 10 days before 
trial begins" unless the court approves a shorter time. The 
day of a period ending on a weekend or holiday sh 	be 
determined by counting in the same direction tha 	epkerro 
runs. For example, the Federal Advisory Comm. Y  Note 
suggest, that if a filing is due within 30 da after 	entkmd 
the thirtieth day falls on Saturday, Septe ser 1, 200th iithe  , 
filing is due on Tuesday, September 4, et, 	o 0 y, 
September 3, is Labor Day). But i 	ing is due 2 days before  
an event, and the twenty-first d al 	a 	, September 1, 
then the filing is due on Frida • ugust 	If the clerk's office is 
inaccessible on August 31, the 1he rule] -xtends the filing 
deadline forward to th 	c 	.y that is not a 
Saturday, Sunday, ç gal'ay—no later than Tuesday, 
September 4. 

uesd 
e was 

In either t 
were mac 
cont.  e 

a 
essible o 

the o  

•e" situation, if the clerk's office 
ptember 4, the extension would 

essible. 

2. Th 
(delete 

Vermont ules for Family Proceedings be amended to read as follows 
ah; new matter underlined): 

LE 2. CH LDREN IN NEED OF CARE AND SUPERVISION 

(a) Ap 	lity of Rules to Juvenile Proceedings. 

* * * * * * 

(3) Rules Modified. The following Vermont Rules of Civil Procedure shall apply to the 
extent set forth in this paragraph: .... Rules 15, 16 and 16.2 shall be subject to subdivision (d) of 
this rule. In addition, the pretrial conference shall be entitled a pretrial hearing, which shall be 
held within 44 14 days of the preliminary hearing; and, absent a showing of good cause, pretrial 
motions must be filed at or before the pretrial hearing. ... Rule 78(b) shall apply, but memoranda 
in opposition shall be filed within 5- 7 days unless otherwise ordered by the court. Vermont Rules 
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of Criminal Procedure 17 shall govern the issue of subpoenas. 

(d) Scheduling; Discovery. 

(4) Scheduling of Pretrial Hearings and Motions Hearings. The court 
pretrial hearing within 44 14 days of the temporary care or preliminary hean 
schedule a motions hearing at any time. 

(5) Depositions. Except as set forth in this rule, Vermont Rule of Civi 
govern the taking of depositions. ... Notice of deposition may be oral or wri 
provided ten 14 days in advance of the deposition so long as reasonabl 
no case shall be less than 48 hours. ... 

Reporter's Notes-2017 Am 

hall schedule a 
he court may 

rocelk 30 shall 
, and nY ot be 
giyen 	ich in 

Rule 2 is amended to change its 
days, consistent with the simultan 
V.R.C.P. 6, which adopts the day-
Federal Rules. See Reporter' 
V.R.F.P. 1. 

e periods to 14 
da ' amendments to 

ting system from the 
neous amendments of 

3. That Rule 3(b) of the Vermon 
follows (deleted matter struck  

rly Proceedings be amended to read as 
underlined): 

RULE TERMI TIO 	PARENTAL RIGHTS 

A p 	!t-aring shall be held within fifteen 14 days of the filing of 
uest. At the pretrial hearing the judge either shall assign a date certain 

petiti 	of on or request, or shall issue a discovery schedule and assign a 
econd pri al hearing at which a date certain for the hearing shall be set. 

Reporter's Notes-2017 Amendments 

ule 3(b) is amended to change its 15-day time period to 14 days 
onsistent, with the simultaneous "day is a day" amendments to 

V.R.C.P. 6, which adopts the day-is-a-day counting system from the 
Federal Rules. See Reporter's Notes to simultaneous amendments of 
V.R.F.P. 1. 

4. That Rule 4.0 of the Vermont Rules for Family Proceedings be amended to read as follows 
(deleted matter struck through; new matter underlined): 

6 

(b) Pretrial He 
the petiti 
for hea 
dat n for  
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RULE 4.0. DIVORCE AND OTHER FAMILY PROCEEDINGS 

(b) Complaint; Commencing an Action; Service; Parties. 

* * * * * * 

(2) Commencing an Action; Service. 

* * * * * * 

(B) Service may be made by any of the following methods: 

(v) At any time, service may be made by delivering 
method chosen by the plaintiff the summons and a req 
by any other method. The summons and request mu 
the notice of hearing, and a waiver of service form. 
waiver of service and return it to the court no 

	
han 20 21 d 

documents were delivered, or 60 days from at dá 
delivered to the defendant outside a state or rritory o 
answers the complaint, the defendant must 

	
o withi 

defendant signed the waiver or, if t 
the waiver is filed with the com 
result in the imposition of cost 
for expenses incurred in e 

ilure 
ding re 

e b 

ant by any 
nt waive service 

an. .y the complaint, 
t must sign and date the 
s from the date the 

c ments and requests are 
e United States. If the defendant 

21 days of the date that the 
d, within 20 21 days of the date that 

omply with a request to waive service may 
onable attorney's fees, against the defendant 

nother means. 

(g) Discovery. Dis en as i civil actions, except as follows: 

ate or A avit ofincome and Assets. 

any action subject to this rule in which a party is not, or may not subsequently 
be, obligaJ 	y child support, the parties must file a certificate, subject to the obligations 
of V.R.C.P. T, that they have disclosed to each other all financial information, including, but 
not limited o, income, assets, and liabilities; but on order of the court, each party must file an 
affidavit of income and assets. The certificate must be filed on the earlier of the following 
dates: 30 days after the service of the complaint or on the date of the case management 
conference or, if no conference is scheduled, at least five working seven days before the date 
of the first-scheduled court appearance. The affidavits must be filed on the date set in the 
court's order requiring the filing. 
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5. That Rule 4.1 of the Vermont Rules for Family Proceedings be amen ea o ad as follows 
(deleted matter struck through; new matter underlined): 

Reporter's Notes-2017 Amendments 

Rule 4.0 is amended to change its 20- and 5-day time periods to 21 
and 7 days, consistent with the simultaneous "day is a day" 
amendments to V.R.C.P. 6, which adopts the day-is-a-day counting 
system from the Federal Rules. See Reporter's Notes to simultaneous 
amendments of V.R.F.P. 1. 
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RULE 4.1. CASES INVOLVING MINOR CHILDREN 

(a) Complaint; Service; Case Management Conference. 

* * * * * * 

(2) Commencing an Action; Service. If either party is or may be obligated to pay child 
support to the other party or to the Office of Child Support, the action must b commenced, and 
service of process must be made, as provided in this paragraph. 

earing (B) After filing, the family division clerk will complete a notice o 
of case manager's conference and must attempt to schedule the he 
conference so that it is held from 45- 42 to 60 days after the s 
filed, unless because of unavailability of magistrates, judges, or 
a subsequent failure to complete service, it is not practica 

ice 
gees 

ant were 
rs or because of 

signe 
filed w 

e defendant by any method 
est thatfl defendant waive service by any 
e accom anied by the complaint, the notice 

d a waiver of service form. The 
a er o 	ice and return it to the court no later than 20 

red, or 60 days from that date if the 
ndant outside a state or territory of the United 

, the defendant must do so within 20 21 days of 
*f the waiver is undated, within 20 21 days 

the coy. Failure to comply with a request to waive 
of costs, including reasonable attorney's fees, against the 

effecting service by another means. 

(H) At any time, service may be made 
chosen by the plaintiff the summons and a re 
other method. The summons and request mu 
of hearing or case manager's confere 
defendant must sign and date the 
21 days from the date the docume 
documents and request are delivere 
States. If the defendant a 
the date that the defenda 
of the date that the 	v 
service may resu 
defends 	e  

ere de 
e de 

(b) Dis and Required Information. 

ye 

(4) Affidavit ofincome and Assets. 

(A) In any action under this rule in which a party is or may be obligated to pay child 
support to the other party or the Office of Child Support, each party must file the affidavit of 
income and assets required by 15 V.S.A. § 662 on or before the date of the case management 
conference scheduled pursuant to Rule 4.1(a)(3) or, if no conference is scheduled, at least 
fivc working 7 days before the date of the first scheduled hearing before the magistrate. 
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Reporter's Notes-2017 Amendments 

Rule 4.1 is amended to change its 45-, 20-, and 5-day time periods 
to 42, 21, and 7 days, consistent with the simultaneous "day is a day" 
amendments to V.R.C.P. 6, which adopts the day-is-a-day counting 
system from the Federal Rules. See Reporter's Notes to simul eous 
amendments of V.R.F.P. 1. 

6. That Rule 4.2 of the Vermont Rules for Family Proceedings be amend 
(deleted matter struck through; new matter underlined): 

RULE 4.2. MOTIONS AFTER JUDG 

(b) Motion and Service. Any proceedings under this r s e_tp 
in an action for divorce must be made on motion and su port-A 
motion and affidavit must be served in the same m 
method provided in this subdivision. 

(1) Cases Not Involving Minor Children. 

(A) Except as provided in 
children must be made on the pai 
the state or not, by one of the  fol  ow 

* * 

(iii) b 	 rty by y method chosen by the moving party with a 
est t 	e respo 11 party waive service by any other method. The motion with 

e accompanied by the notice of hearing or case manager's conference 
cable 	laiver of service form. The responding party must sign and date 
iver of se ice and return it to the court no later than 20  21 days from the date 

documents were delivered, or 60 days from that date if the documents and request 
a 	ivered to the responding party outside a state or territory of the United States. 
If t 	y served responds, that party must do so within 20  21 days of the date that 
the • rty signed the waiver or, if the waiver is undated, within 20  21 days of the date 
that the waiver is filed with the court. Failure to comply with a request to waive 
service may result in the imposition of costs, including reasonable attorney's fees, 
against the responding party for expenses incurred in effecting service by another 
means; or 

10 

lows 

or enforce the judgment 
avit. Copies of the 
by the appropriate 

service of a motion not involving minor 
party's attorney, whether the party is within 
s: 
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7. That Rule 4.3 of the Vermont Rules for Family Proceedings be amen e 	ad as follows 
(deleted matter struck through; new matter underlined): 

RULE 4.3. SPECIAL PROCEDURES 

Reporter's Notes-2017 Amendments 

Rule 4.2 is amended to extend its 20-day time periods to 21days, 
consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6, which adopts the day-is-a-day counting system from the 
Federal Rules. See Reporter's Notes to simultaneous amendments of 
V.R.F.P. 1. 

(b) Motion to Intervene and for Relief from Parentage ,udg 	 for Wage 
Withholding. Except as provided in this subdivision, the Vtmo t Ru o 	vii Procedure 
apply to motions by nonparties seeking to intervene and ob 	rom a judgment of 
parentage and to actions seeking wage withholding. 

(2) Action tor Wage Withholding. 
spousal support, and arrearages of child 
paragraph. If a petition is filed seeld 
withholding for child support, or an 
superior judge assigned to the 
§ 463. 

ithholding to secure child support, 
spou support are governed by this 
ithholding for spousal support and wage 
, the action will be heard entirely by a single 
out any individualized finding under 4 V.S.A. 

tice 	earing; Objections. A plaintiff who seeks wage withholding must 
•ii notice1 	ing to the court together with the petition, for completion by the 

C er,d s-y ice with t petition. A hearing date will be scheduled within 4-014 days of the 
fihinge petition. A party who objects must present the objection at the hearing provided 
for in th& ice of hearing. If the Office of Child Support has notified the obligor to 
commence 	withholding pursuant to 15 V.S.A. § 782(f), the obligor must file any 
objection an a request for hearing within 4-0 20 days of receiving the notification. 

(d) Property Masters. 
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(6) Report. 

(B) Objections; Effect of Master's Report. 

(i) In an action where the master has been appointed by agreement pursuant to 
paragraph (2) of this subdivision, if the parties have waived the right te object to the 
acceptance of the report, the master's findings of fact and conclusionb aw will be 
conclusive on the parties, subject to the court's approval. 

(ii) In any other action, any party may, within -1-014 days after 
notice of the filing of the report, serve written objections on the other 
may, within 30 days after service of written objections by either 
written objections have been served by either party, within 3 
of the filing of the report, move the court for action on the r 
objections to it. Whether or not a timely motion is filed the 
hearing, must review the report. In reviewing the re 
master's findings of fact so long as they are suppo 
accept, modify, or reject the master's conclusions o 
basis of that review, the court may adopt, mo 
may receive further evidence, or may reco 

* * * 

(e) Parent Coordination. 
(5) Duties of the Parent Coonii  

* * * 

(H) If the pa es nnot agr on a pai nt-child contact plan, the parent coordinator 
will submit a repo 	theNI in, ding afiarrative summary of the parent coordinator's 
meetin 	*th t 	rties an u rs and detailed recommendations for a parent-child contact 
pla 	 htions of the parent coordinator must not exceed the scope delineated in 
t 	arent c dinatio 	r. The report will be filed with the court and mailed to the parties 
at 	s prior to le date set for the status conference. 

(6) ctions. A party who objects to the parent-child contact plan proposed by the 
parent coordin 	St file written objections with the court within -1-014 days after the mailing 
to the parties o 	parent coordinator's report and recommendations. 

Reporter's Notes-2017 Amendments 

Rule 4.3(d) and (f) are amended to extend their 10-day time 
periods to 14 days, consistent with the simultaneous "day is a day" 
amendments to V.R.C.P. 6, which adopts the day-is-a-day counting 

ed with 

arty Tiif no ti y 
of notice 

timely written 
r without 

e 	I 	accept the 
d bys49antial evidence and may 

tidreommendations. On the 
eport in whole or in part, 

ctions. 
rej ctt 
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RULE 8. MAGISTRATES PROCEEDINGS 

(g) Appeals. 

(3) Appellate Procedure. 

(B) The record on appeal shall consist of t 
magistrate, the magistrate's decision, a statement of th 
wishes to have determined, and the tape of the laps 
and serve the statement of questions withi 
appeal. 

d-exhibits filed with the 
which the appealing party 
g. The appellant shall file 

-er the filing of the notice of 

Report 

Rule 8(g) 
days, consist 
V.R.C.P 
Feder 

7 Amendments 

change its 15-day time period to 14 
mutt 	8 "day is a day" amendments to 

e day- -a-day counting system from the 
orter's Notes to simultaneous amendments of 

9(e) of 
deleted m 

ermont Rules for Family Proceedings be amended to 
er struck through; new matter underlined): read as 

RULE 9. ABUSE PREVENTION 

system from the Federal Rules. See Reporter's Notes to simultaneous 
amendments of V.R.F.P. 1. Rule 4.3(b)(2)(C) is amended for 
consistency with 15 V.S.A. § 782(c), as amended by Act 	of 2017, 
and 15 V.S.A. § 783(a)(4). 

8. That Rule 8(g) of the Vermont Rules for Family Proceedings be amended to read as 
follows (deleted matter struck through; new matter underlined): 

(e) Denial i Ex Parte Temporary Orders. When a judge denies an application for 
temporary order under this rule, the judge shall record the reasons for the denial in writing and 
shall give the written denial to the plaintiff. In. addition, any denial in whole or in part shall 
inform the plaintiff that, within five business 7 days after entry of the denial on the docket, he or 
she may request that the court hold a hearing on the complaint after notice to the defendant. Any 
such hearing shall be scheduled no more than ten 14 days from the date of the request. 
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10. That Rule 15 of the Vermont Rules for Family Proceedings be amen 
follows (deleted matter struck through; new matter underlined): 

RULE 15. APPEARANCE AND WITHDRAWAL 0 

Reporter's Notes-2017 Amendments 

Rule 9(e) is amended to extend its 5-day time period to 7 days, 
consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6, which adopts the day-is-a-day counting system from the 
Federal Rules. See Reporter's Notes to simultaneous amendments of 
V.R.F.P. 1. The required hearing date is extended from 10 to 14 days 
from the issuance of the order for consistency with 15 V.S.A. 	04(b) 
as amended by Act 	of 2017. 

(a) Appearance: In General. This rule applies to all proc din 	erJes 2, 3, 4.0-4.3, 
and 9. 

(2) Form; Service. Except as provided in 
attorney's signature to a pleading or motion shall 
attorney who wishes to participate in any elm 
writing with the clerk, which shall be se 
open court shall be confirmed in writ 
by pleading or motion or by formal 
attorney's individual name an 

limited ap • ear ice under subdivision (h), an 
nstitute appearance. Otherwise an 

in open court, or file notice in 
ivil Rule 5. Appearances entered in 

within five 7 days. An appearance, whether 
ace, shall be signed by an attorney in the 

orney's office address. 

(4) P 
pleadin 
signe 
ent  

ies 	aring W A party may make an initial appearance pro se by signing a 
earing in open court if no pleading or motion is required, or by filing a 

the clet4tich shall be served pursuant to Civil Rule 5. Initial appearances 
emit shall confirmed in writing and served within 5- 7 days. ... 

(d) Same: child Support Hearings. Except as may be otherwise agreed or ordered pursuant 
to a limited appearance under subdivision (h), an attorney who has entered an appearance for any 
party in a divorce, parentage, or other action under Rules 4.0-4.3 shall participate in all child 
support hearings and shall comply with all provisions for the exchange and filing of all required 
financial documents. In the discretion of the judge or magistrate, and for good cause shown, an 
attorney may be excused from attending a child support hearing, provided that not less than 52 
days prior to the scheduled hearing date, the attorney files (1) all financial affidavits and other 
documentation required by statute and these rules; and (2) a joint waiver of representation, 
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signed by attorney and client and setting forth that the client has affirmatively requested to 
appear pro se at the child support hearing and understands the nature and scope of the hearing; 
and further provided that parental rights and responsibilities are the subject of a court order or an 
existing written stipulation on file with the court. 

(g) Same: Notification of Party. When an attorney has been granted leave to withdraw an 
appearance pursuant to paragraph (3) of subdivision (f) or a limited appear 
paragraph (3) of subdivision (h), the clerk shall cause notice of the withdra 
the party forthwith in the manner provided in Civil Rule 5. The notice shall inf 
unless an attorney enters an appearance on behalf of the party within 1414- 	da 
the notice, the party will be deemed to have entered a pro se appearance. If n 
attorney is entered within -1414 days, the clerk shall send the party wr 
party's pro se status and shall serve that notification upon all other p 
5. The notification to the party shall be accompanied by the materia 
subdivision (a) to be sent to a party making an initial appearan 

Reporter's Notes— 

. L -4!ursuant to 
a 	b e served upon 

party that 
-vice of 

he 
ivil Rule 

paragraph (4) of 

• Rule 15 is amended to change 
and 14 days, consistent wi 
amendments to V.R.C.P. 
system from the Feder 
amendments of V.R.  

day time periods to 7 
'day is a day" 

adop 	e day-is-a-day counting 
eporter's Notes to simultaneous 

ily Proceedings be amended to 
matter underlined): 

L CONTEMPT PROCEEDINGS 

cedure. 

(2) Notice; Service. The order of the court initiating the proceeding shall set the matter 
for evidentiary hearing and shall order that notice of the hearing, together with a copy of the 
order initiating the proceeding and any motion and affidavit, shall be served upon the person 
against whom the contempt proceedings are brought (the respondent) by the appropriate method 
provided in Rule 4.2(b) of these rules. The notice shall set forth the title of the action and the 
date, time, and place of the hearing, shall order the respondent to appear at the hearing to show 
cause why he or she should not be held in contempt, and shall allow the respondent a reasonable 

15 

11. That Rule 16 of th 
read as follows (deleted s a 
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time, not less than -1-5 14 days before the date set for hearing, to file an answer and prepare a 
defense. ... 

(c) Sanctions. The court may impose any of the following sanctions on a person found to be 
in contempt: 

(4) Financial Obligations. In addition, in proceedings involving an 1r  creating a 
financial obligation in accordance with 15 V.S.A. § 603, the court may 	any of the 
following: 

al obligation as a 
ent ability to pay 

eons are not met by 
*thin 30 days of finding of 

or in the custody of the 

(D) Payment by respondent of all or a portion of the u 
purge condition, providing that the court finds that the peon 
the amount ordered and sets a date certain for payment. 
the date established by the court and the date set for p 
ability to pay, the court may issue a mittimus placing 
commissioner of corrections. 

(i) As long as the person rem 
corrections, the court shall schedul  

custody of the commissioner of 
ew hearing every -1-5- 14 days. 

* * * 

017 Amendments 

chang 	15-day time periods to 14 days, 
fit 	neous day is a day" amendments to 

6, whi 	a op s the day-is-a-day counting system from the 
es. See Reporter's Notes to simultaneous amendments of 

.F.P. 

le 18(d) of the Vermont Rules for Family Proceedings be amended to read as 
matter struck through; new matter underlined): 

RULE 18. MEDIATION 

(d) Conduct of Mediation. In a mediation ordered under subdivision (b), 

* * * * * * 

(7) Any agreement reached by the parties through the mediation process on all or some of 
the disputed issues must be reduced to writing, signed by each party and the mediator, and filed 
with the court by the parties within ten 14 days after the date of the last signature. 

16 

Rule 16 
consiste 
V.R. 

12.T 
follows (de 
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8. That the Chief Justice is authorized to report these amendme 	re QT ssembly 
in accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont, this 

eibe , Chief Justice 

llyn S. Skoglund, Associate Justice 

Beth Robinson, Associate Justice 

Harold E. Eaton, Jr., Associate Justice 

Karen R. Carroll, Associate Justice 

Reporter's Notes-2017 Amendments 

Rule 18(d)(7) is amended to extend its 10-day time period to 14 
days, consistent with the simultaneous "day is a day" amendments to 
V.R.C.P. 6, which adopts the day-is-a-day counting system from the 
Federal Rules. See Reporter's Notes to simultaneous amen 	of 
V.R.F.P. 1. 

13. That these rules as amended are prescribed and promulgated effective 	 The 
Reporter's Notes are advisory. 
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Order Promulgating Amendments to the Vermont Rules for Environmental Court 
Proceeding 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V. 
ordered: 

1. That Rule 4 of the Vermont Rules for Environmental Court Proceedin 
read as follows (new matter underlined; deleted matter struck through): 

RULE 4. REVIEW OF ENVIRONMENTAL ENFORC 

PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 TERM, 2017 

e filed pursuant to 10 
V.S.A. § 8007(c) shall be deemed a pleading by agreement iffThnt fiRule 8(g) of the Vermont 
Rules of Civil Procedure. Assurances shall be sim 	Y fieih the court and the 
Attorney General. The court may sign the assura e ithI  itho t a hearing. If the assurance is 
signed by the court, the assurance shall become a dicial or.V  r and the court shall notify the 
Secretary, the respondent and the Attome 	 tanding Rule 60 of the Vermont 
Rules of Civil Procedure, within ten 14 	 at an assurance is signed by the court, 
the Attorney General may move the jj to vacajthe order on the grounds that the assurance is 
insufficient to carry out the purpose 	 'Chapter 201. After hearing, upon finding that 
the assurance is insufficient to 	th 	es of Chapter 201, the court shall vacate the 
order. 

(c) Emergency Or 

(1 	du 'E.' Issuance. pon presentation of an emergency administrative order to 
the co 	eTto 1 	.A. § 8009(b), if the court finds that the Secretary has made a , 
suff 	 that (A 	olation presents an immediate threat of substantial harm to the 
enviro 	immedi e threat to the public health; or (B) an activity will or is likely to 
result in a 	tion which presents an immediate threat of substantial harm to the environment or 
an immediat4 	t o the public health; or (C) an activity requiring a permit has been 
commenced an fcontinuing without a permit, an emergency judicial order may be issued 
pursuant to 10 .S.A. §§ 8008 and 8009. Rule 65(a) of the Vermont Rules of Civil Procedure 
shall provide the procedure governing issuance of these orders, except that: (i) an affidavit but no 
complaint is required; (ii) the affidavit must establish and the court must find that all reasonable 
efforts have been made to notify the respondent of the presentation of the order to the court, and, 
if so, the court may allow the presentation to be made ex parte; (iii) any order, including an order 
issued ex parte, may, if the court so orders, continue in effect until further order of the court; and 
(iv) the order need only state the grounds upon which it has been granted, that the respondent has 
the right to a prompt hearing on the merits of the order, that the hearing must be requested by 

1 

(b) Assurances of Discontinuance. An assurance of di 
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motion filed within five business days of receipt of the order, that the order will remain in effect 
until further order of the court or a date provided, and the address or addresses where the motion 
must be filed. At any hearing on an application for an emergency order, the court may permit 
either party to present evidence. Any evidence so received that would be admissible upon the 
hearing on the merits becomes part of the record and need not be repeated upon the hearing on 
the merits. 

(2) Effect; Service. An emergency judicial order shall become effective on actual notice 
to the respondent. The Secretary shall cause the order to be served upon the sondent. 

(3) Hearings on Modification or Dissolution; Stay. If a motion requestin 	earing on 
the merits of the order is filed with the court and the Secretary by the respond 	o 	five 
business days of the receipt of the order, the court shall schedule a prompt he 
take precedence over all other hearings and shall be held within five business 
the motion. The court may affirm, modify or dissolve the order. The fil n 

operate as a stay of the order, but the court may, upon motion, stay 0 	e'd'ify 
such terms and conditions as it deems appropriate. Subdivision (d) e is rule 
hearing and any resulting appeal, except that paragraph (2) o 	rs,q§ifi) 
a pretrial conference will be held only in the discretion oft ne cou,, ct's ruling on a 
motion filed under this paragraph shall be deemed a final j 

(d) Procedure for Review of Administrative 

all 
of 

oes not 
e order upon 

govern the 
inapplicable and 

(2) Notice of Request; Stay. Revi 
notice of the request with the clerk of 
fifteen 14 days of receipt of the orde 
issued, and payment of any pea 
court also may hear and dete 
rule with regard to the alleg 
subdivision.  

the Secretary shall be taken by filing a 
Environtiental Court and with the Secretary within 

ision.7he notice operates as a stay of an order 
d r 10 V.S.A. § 8008 pending the hearing. The 
:1p. emergency order under subdivision (c) of this 

lat is th 	bject of the proceeding under this 

ling; D 	ery,-  Pretrial Proceedings. 

(B 	n 7 days of the filing of a notice of request for hearing, the Secretary shall 
file a pr al memorandum which shall include a list of witnesses and a summary of any 
evidence which the Secretary plans to present in support of the administrative order. 

(ii) Within 4-0 14 days of the filing of the Secretary's memorandum, the 
respondent shall file a pretrial memorandum which shall state respondent's agreement or 
disagreement with each element of the "statement of facts" in the administrative order; 
shall include a list of witnesses and a summary of any evidence which respondent plans 
to present to contest such facts; shall state with particularity whether respondent accepts 
or contests each element of the "order" section of the administrative order; if a penalty 
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was imposed by the order, shall include a summary of any evidence respondent plans to 
present regarding mitigating or other factors affecting the penalty calculation; and shall 
include a preliminary statement of the legal and jurisdictional issues which respondent 
plans to raise in the proceeding. 

(6) Appeal to Supreme Court; Stay Pending Appeal. 

(A) A final judgment under this rule shall be appealable as of rig 
Court pursuant to 10 V.S.A. § 8013(c). The notice of appeal shall be filed 
of the date of receipt of the judgment appealed from in accordance with V 
Electronic Filing 5(f). 

(e) Procedure for Review of Final Municipal Solid Waste 0 

the Supreme 
ten 14 days 

ule for 

(2) Notice of Request; Stay. Review of a municipal 
filing a notice of the request with the clerk of the Envi 
clerk within ten 14 days of receipt of the final ord 
issued, and payment of any penalty imposed, pen 

order shall be taken by 
and with the municipal 

es as a stay of any order 
mg. 

Report 	 17 Amendment 

Rule 4 is amended4o hans 	1 and 15-day time periods to 14 
days, consistent l%ult."day is a day" amendments to 
V.R.C.P. 6, whic 	 ay-is 	counting system from the 
Federal Rul S 	eporter. Notes simultaneous amendments of 
V.R.C.P. jie 5- 	s of Rule 4(c)(1) and (3) are designated 

s, to conform to 10 V.S.A. § 8009(d) as amended by Act 

2. 
read as fo 

e 5 of the ermont Rules for Environmental Court Proceedings is amended to 
new matter underlined; deleted matter struck through): 

RULE 5. APPEALS 

(b) Notice of Appeal. 

(3) Contents of Notice of Appeal. The notice of appeal must specify the party or parties 

3 
Proposed Environmental Day is a Day 



taking the appeal and the statutory provisions under which each party claims party status; must 
designate the act, order, or decision appealed from; must name the court to which the appeal is 
taken; and must be signed by the appellant or the appellant's attorney. In addition, the notice of 
appeal must (A) advise all interested persons that they must enter an appearance in writing with 
the court within 20 21 days of receiving the notice, or in such other time as may be provided in 
subdivision (c) of this rule, if they wish to participate in the appeal and (B) give the address or 
location and a description of the property or development with which the appeal is concerned 
and the name of the applicant for any permit involved in the appeal. An appeal will not be 
dismissed for informality of form or title of the notice of appeal, or for failurg name a party 
whose intent to appeal is otherwise clear from the notice. 

(4) Service. 

(A) Appeal from an Appropriate Municipal Panel. Upon the hng 
appeal from an act or decision of an appropriate municipal panel 	pell 	 at the 
same time mail a copy of the notice of appeal to the clerk or oth 	roprike officer of the 
panel. Upon receipt of the copy of the notice of appeal, the del 	other o leer shall, within 
five working 7 days, provide to the appellant a list of in 	M h instructions to 
serve a copy of the notice upon each of them by certifi mai1opy of the notice shall 
thereupon be served by the appellant by certified mail 11,-0 a 4c°. 	erested person. 

tur 	esources, a District 
a notice of appeal from an act or 

s, a district commission, or a 
e notice of appeal in accordance 

dure upon the secretary, district commission, 
y party by right as defined in 10 V.S.A. 

ery other person to whom notice of the filing 
.A. § 8504(c) or (e), as appropriate. In addition, 

of th 	etary or a district commission, the appellant 
thotice oappeal t more than 4-014  days after serving the notice 

subp romp , at the appellant's expense, in a newspaper of general 
of the project which is the subject of the act or decision appealed from. 

(c) Ap 	nce. An appellant enters an appearance by filing a notice of appeal as provided 
in subdivision 	his rule. Any other person may enter an appearance within 20 21 days after 
the date on whi U otice of filing of the last notice of appeal to be filed was served, or, if 
necessary, publ.  shed pursuant to subparagraph (b)(4)(B) of this rule, by filing a written notice of 
appearance with the clerk and by serving the notice of appearance in accordance with Rule 5 of 
the Vermont Rules of Civil Procedure and the Vermont Rules for Electronic Filing; provided that 
any person enumerated in 10 V.S.A. § 8504(n)(1)-(3) may file and serve an appearance in a 
timely fashion. Any other person who has not previously entered an appearance as provided in 
this paragraph may enter an appearance by filing a timely motion to intervene. Attorneys shall 
comply with Civil Rule 79.1(i). 

(B) Appeal from the Secretary of the 
Commission, or a District Coordinator. Upo 
decision of the secretary of the agency 
district coordinator, the appellant sh 
with Rule 5 of the Vermont Rules 
or district coordinator as appropr 
§ 8502(5), the Natural Res 
of an appeal is required t 
if the appeal is from an 
shall publish a cop 
as required unde 
circu 

• • 
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(d) Claims and Challenges of Party Status 

(1) Appeals of Interlocutory District Commission Party Status Decisions. Any party in a 
proceeding before a district commission, or any person denied party status in such a proceeding, 
may move in the Environmental Court for an appeal of an interlocutory decision of the district 
commission granting or denying party status pursuant to 10 V.S.A. § 6085(c). The motion, 
together with a notice of appeal, must be filed and served as provided in subdivision (b) of this 
rule within ten 14 days after the decision of the district commission appealed from, except that 
the motion and notice need not be served by publication. The court may gr 
hear the appeal if it determines that review will materially advance the appli a 
the district commission. The court shall expedite hearing and determination of 
appeal. The provisions of Rule 2 apply to appeals under this paragraph only 
court. 

e motion and 
rocess before 

ion and 
t e 

(e) Stay. Unless the act or decision appealed from is automatica 
V.S.A. § 8504(f)(1) by the filing of the appeal or a stay has 
commission pursuant to 10 V.S.A. § 6086(f), the court, aft 
may, on its own motion, or on motion of a party, stay the a 
orders as are necessary to preserve the rights of the 
just. When the appeal is from the issuance of ape 
decision appealed from is automatically stayed p 
shall not take effect until the earlier of 44 14 days 
or the date of a ruling by the court under 

after the filing of the notice of appeal, the 
tal Court a statement of the questions that the 

ent shall be served in accordance with Rule 5 of 
nt Rules for Electronic Filing. No response 

chant may not raise any question on the 
e sta.* -ful'i—c• filed, unless otherwise ordered by the court in a pretrial 
subdivision (d) of Rule 2. The statement is subject to a motion to 

1 of the questions. 

(h) App 	to the Environmental Court on the Record. 

n Appropriate Municipal Panel. 

(A) An appeal from an appropriate municipal panel from which appeals may be on 
the record pursuant to 24 V.S.A. §§ 4471 and 4472 shall be governed by the Vermont Rules 
of Appellate Procedure and the Vermont Rules for Electronic Filing so far as applicable and 
except as modified by this rule. The record on appeal shall consist of the original papers filed 
with the municipal panel; any writings or exhibits considered by the panel in reaching the 
decision appealed from; and a written transcript of the proceedings, whether recorded 
electronically or stenographically, certified by the presiding officer of the municipal panel as 

5 

-suant to 10 
district 

ppeal has been filed 
and make such other 

erms and conditions as are 
it pu 
uant to 

the 

t tb4 V.S.A. § 4449, unless the 
V.S.A. § 8504(f)(1)(B), the permit 
e of filing of the notice of appeal 

whether to issue a stay. 

(f) Statement of Questions. Wit 
appellant shall file with the cler L  he 
appellant desires to have dete 
the Vermont Rules of Civil 
to the statement of que 
appeal not presented 
order ente o1 su 
clarify 

Proposed Environmental Day is a Day 



the full, true and correct record of the proceedings. Within 30 days after the filing of the 
notice of appeal, the clerk or other appropriate officer of the municipal panel shall transmit 
the papers and exhibits filed to the clerk of the Environmental Court in the manner provided 
in Rule 11(b) of the Rules of Appellate Procedure. 

(B) Within ten 14 days after filing the notice of appeal, appellant shall send to the 
municipal panel an order for a transcript of all proceedings, unless all parties involved in the 
appeal stipulate to a transcript of less than all proceedings. A copy of the order shall be 
served on the clerk of the Environmental Court and all persons upon who copies of the 
notice of appeal have been served pursuant to subdivision (b) of this rul 	I thereupon 
be the responsibility of the municipal panel to cause a transcript to be made 	ourt- 
approved transcription service pursuant to V.R.A.P. 10(b)(1) and (2). Ap 	 to 
the municipal panel at the time of ordering the deposit amount required 
10(b)(7). Before the transcription begins, the municipal panel shall as,th Iscion 
service a deposit pursuant to that provision. 

ecreepv Ali-appeal from a decision 
2625(f) shall be on the 

er the filing of the notice 
bit Tiled to the clerk of the 
the Rules of Appellate Procedure. 

ovisions of paragaph (1) of this 

(2) From the Commissioner of Forests, Parks, and 
of the commissioner of forests, parks, and recreation under 
record of the proceedings before the commissioner 
of appeal, the commissioner shall transmit the palters an 
Environmental Court in the manner provided in It e 11(b) 
If those proceedings have been electronica 
subdivision concerning electronic recor 

s NW -2O17 Amendment 

	

Rule 5 j 	oed to chage its 5 0-, 15-. and 20-day time periods 
to 7, 14, c, daLfent with the simultaneous "day is a day" 

on -odmIto V.R. .P. 6, whiCh adopts the day-is-a-day counting system 

	

e Fe 	Rules. See Reporter's Notes to simultaneous amendments 
C.P. 6. 

these Rules, as amended, are prescribed and promulgated to become effective 
The Reporter's Notes are advisory. 

4. That e Chief Justice is authorized to report these amendments to the General 
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont this 

 

day of 	 ,2017. 

 

     

Paul L. Reiber, Chief Justice 
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Marilyn S. Skoglund, Associate Justice 

Beth Robinson, Associate Justice 

Harold E. Eaton, Jr., Associate 5jce 
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PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 TERM, 2017 

Order Promulgating Amendment to Rule 9(a) of the Rules Governing Qualification, List, 
Selection and Summoning of All Jurors 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12:N.S. 
ordered: 

is hereby 

1. That Rule 9(a) of the Rules Governing Qualification, LisgeleClion ari&Summoriii-ig of all 
Jurors be amended to read as follows (deleted matter struck through; neWigiatter 

Rule 9. Penalties 

(a) Any person who fails to return a completed que4Tpalyemi. 'n te4.14 days of its receipt 
may be summoned by the superior court clerk fpFthwit.t6Waitiefte the clerk to fill out a 
questionnaire. Any person so summoned who fails to-daggr as directed by the superior court clerk 
shall be ordered forthwith by the presiding judge to appeaiirod'11:9W::6ause for the person's failure 
to comply with the summons. Any person who fails to appear pursbant to such order or who fails 
to show good cause for noncompliance may 	in contempt of court and shall be subject to 
the penalties for contempt 4 V.SA4261(a).: 

,Rogrtees:Note-2017 Amendment 

The time for returning a completed questionnaire set in Rule 9(a) 
is changed from ten to fourteen days to comply with a similar 
anIgndlnentIOlY.S.A. § 961 (a) in 2017; No. , § 1. • 

2. That ttiftrules,.s added or'.ainended, are prescribed and promulgated effective 

, 
That the Chiefigw,tice is authorized to report these amendments to the General Assembly in 

accordance with the provisions of 12 V.SA. § 1, as amended. 

Dated ifighambers at Montpelier, Vermont, this 	 day of 	, 2017. 

Paul L. Reiber, Chief Justice 

Marilyn Skoglund, Associate Justice 

Beth Robinson, Associate Justice 

Proposed Amendment to Juror Rule (Day is a Day) 
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Harold E. Eaton, Jr. Associate Justice 

Karen R. Carroll, Associate Justice 
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PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 TERM, 2017 

Order Promulgating Amendments to the Vermont Rules of Probate Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 
ordered: 

1. That Rule 4(e) of the Vermont Rules of Probate Procedure be amended .to ),!.9..:d..  as follows 
(deleted matter struck through; new matter underlined):  

RULE 4. NOTICE; PROCESS ..:z:. 	Vi:, 	,b..f 
%:--:.%-... 

(e) Service by publication. When service by publication is required by this rule orby order of 
the court, the person directed by the court 	cause 	notice prescribed by 
subdivision (a) of this rule, and a brief statel0fifg,:qieilibiaIftli.e.y8titiO0o be published in a 
newspaper of general circulation in the probate diStifet•:.i.yhere the Mitioii:ikas filed, or such other 
location as the court may direct. The publication of the notice shall be 	within 20 21 days 
after the petition is filed or the order:js,..grada Service bYipubligfi& is complete on the day of 
publication.  

. 	Repoii.0 N4.0s-20.1:7 Mielidment 
.:-..):.:.:,.:--..--.:•;-:,.;-::..,.. 	•...,,,,,:::.:.:::::. 

:Ni;'` 	''':::ii::., 	',;:.:iiii-• 
Rule 4(e) is amended tcff"0-xtend its 20-day time period to 21 days 

consistent with the '1.i:,Azultaill.:6'4gs "day is a day" amendments to 

:i...1::::::.,, 
.::.- 

2. That Rti16::...of th:.$.:Nermont.. w.O.f Probate Procedure be amended to read as follows 
(deletetfliiiaher. struckthrough, new matter underlined): 

.*::::::::•::- 	.-:...;:i::::.. 	•::::i*;:i: 	- -.:::::::;.:, 

	

.:::::.,k 	..x.:::, 	....:;,*.• 
RULE 6. TIME .........-. 	......... 	.":*i:ff...‘ 

	

\::K:::•::,•::::' 	 ,:::::- 

(a) ComPaing time. The following rules apply in computing any time period specified in 
these rules, in i:-A.i.i!court order, or in any applicable statute that does not specify a method of 

...i::: 
computing time. coin putation.  In computing any period  of time prescribed or allowed  by these 

period so computed  shall be included, unless  it is a Saturday, a Sunday, or a  State or federal 
legal holiday, or when the act to  be done  is the  filing of some paper  in court, a  day on  which  

- 
period runs until the end  of the next  day which is not one  of the aforementioned days.  When the  

 

. . 

   

  

" 

 

legal holidays shall be excluded  in the computation.  
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(1) Period Stated in Days or a Longer Unit. When the period is stated in days or a longer 
unit of time:  

(A) exclude the day of the event that triggers the period; 

(B) count every day, including intermediate Saturdays, Sundays, and state or federal 
legal holidays; and  

(C) include the last day of the period, but if the last day is a ,Saturday, Sunday, or state 
or federal legal holiday, the period continues to run until the end:iailiahext day that is not a 
Saturday, Sunday, or legal holiday.  

(2) Period Stated in Hours. When the period is stated in hours:' 

(A) begin counting immediately on the oddiirrence--bPthdient that tilggers the 
period;  

(B) count every hour, 	hours 	intermediate Saturdays, Sundays, and 
legal holidays; and 

(C) if the period wouldiadi'bn:a.§kurday, Sunday, or.'§tate or federal legal holiday.  
the period continues to run ilia the same time on the next day that is not a Saturday, Sunday, 
or legal holiday. 

(3) InaccessibiliWO theNkisten'Office. Unless the court orders otherwise, if the 
register's office or the court's e ee romc filing,system is inaccessible:  

the last day for filing under Rule 6(a)(1), then the time for filing is extended to 
the first accessible day that is 	a SatUrday, Sunday, or state or federal legal holiday; or 

(B) during 	laSf:fibur..for filing under Rule 6(a)(2), the time for filing is extended to  
the same time on the .first accessible day that is not a Saturday, Sunday, or state or federal  
legal glidaii.:# 

(4) "LasThav" Defined. Unless a different time is set by a statute or court order, the last 
day ends:  

(A) for electronic filing, at midnight; and  

(B) for filing by other means, when the register's office is scheduled to close.  

(5) "Next Day" Defined. The "next day" is determined by continuing to count forward 
when the period is measured after an event and backward when measured before an event.  
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(6) "Business Day" Defined. A "business day" is a day that is not a Saturday, Sunday, or 
state or federal legal holiday.  

(b) Enlargement. When by these rules or by a notice given thereunder or by order of court 
an act is required or allowed to be done at or within a specified time, the court for cause shown 
may at any time in its discretion (1) with or without motion or notice order the period enlarged 
if request therefor is made before the expiration of the period originally prescribed or as 
extended by a previous order, or (2) upon motion made after the expiration of the specified 
period permit the act to be done where the failure to act was the result of excusable neglect; but 
it may not extend the time for taking any action under Rules 52(b), 6.0.(15yan.d(c), except to the 
extent and under the conditions stated therein. 

(c) Affidavits on motions. When a motion is supported by 	affidavit shall be 
served with the motion; and, opposing affidavits may be served not later than one 7:-Ays before 
the hearing, unless the court permits them to be served at some 

(d) Additional time after service by mail Whaber a party 11#43.e rigl-Aor is required to 
do some act Nvithin a prescribed period Wherf:'.avarty iiii#:::..aiiiiii.st:aceWithiil .specified time  
after the service of a notice or other papergoh the party and the ifaipe or iCaper is served upon 
the party by mail, 3 days shall bc added tid'ar,e preseri134period unless the notice or other paper 
is served by the court are added after the period would otherwise,e4iie under Rule 6(a). 

• Refiti.tOr sNOes-.,M47 Amendment 

Rule.04 '''1:6.0.pridedgi.,*.dopt the "day is a day" rule, a 
simplified Method .6kopniiii:NN  time periods. The amendment 
incorporates, with minor changes, the language of the simultaneous 
affftdkner*:pf 

	

	 which, in turn, is based upon a 2009 
00. The amendment serves the purposes of 

"130th achieving gii!kiplicitygid maintaining uniformity with the 
ermont Civil uleS•:arid:the federal practice. 

As thiFederal-Advisory Committee's Notes point out, this 
..computation nAethod does not apply when a statute prescribes a 
Opecific method for computing time. Amended V.R.P.P. 6(a) retains 
Ilk:*Iguage of the former rule making its computation provisions 
apilYgo a time period "prescribed or allowed by... any applicable  „. 
statute" (emphasis added) and clarifies that it is applicable only where 
the statute "does not specify a method of computing time." Federal 
Rule 6(a) as amended in 2009 omitted "applicable" from the prior 
federal rule in adopting language otherwise substantially identical to 
the language of amended V.R.C.P. 6(a). The Federal Advisory 
Committee's Note does not address the question whether "statute" 
standing alone includes every enacted provision containing a time 
period. 
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The retention of "applicable" in the amended Vermont rule is 
intended to preserve the effect of two Vermont Supreme Court 
decisions making clear that the test of whether a statute is 
"applicable" under former V.R.C.P. 6(a) is whether the statute 
concerns matters to which the Rules of Civil Procedure apply under 
V.R.C.P. 1. See Allen v. Vt. Emp't Sec. Bd., 133 Vt. 166, 168, 333 
A.2d 122, 124 (1975), and State v. Hanlon, 164 Vt. 125, 128, 665 
A.2d 603, 604 (1995), further discussed in the Reporter's Notes to the 
simultaneous amendment of V.R.C.P. 6(a). 

The Federal Advisory Committee's Notes provi,40.•• 
further explanation of the change in the computatiddrinethod: 

.4:i:::::::: -':*:%::::•:::.. 
?.:::::::::' 	"•::;::;:ix 

,:•:...>:-. 

Under former Rule 6(a), a period otlpdays or nilite, 
was computed differently than a period gless than 11 
days. Intermediate Saturdays, Sundays, and legal 
holidays were included in computing the longer periods, 
but excluded in computing the shorter,p5Ws.Foimei 
Rule 6(a) thus made cgried:(4:ig,deadlifigiiiikecedSktt:-
complicated and led to eounte'rifitOtive resultgor 
example, a 10-day pei*1 and a 144y period:* 
started on the same Jday.*ually ended Op the same 

	

day—and .0:4Tb44171. 	infrequently ended later 
than the 14-ao...periszia 

	

Under [the amended 	all deadlines stated in days 
(no mattel th6:10.gtliI* computed in the same way. 
The day of the event that higgers the deadline is not 
ountegAll other days—including intermediate 

*galydaSii;undaysiOd legal holidays—are counted, 
except thaf#IgnOiod ends on a Saturday, Sunday, or 

aPlibliday'  Ilferiffhe deadline falls on the next day that 
is not a Saturday, Sunday, or legal holiday. 

• 

Of course, if the register's office is inaccessible or the electronic 
mg system Unavailable on the last day or the day to which the 

11019g has been extended, the deadline falls on the next accessible or 
avglOple day. Note that "act, event, or default" has been changed to 
"event" for brevity and simplicity. The change is not intended as a 
change in meaning. 

Periods of less than 11 days in other provisions of the rules 
would be shortened by the inclusion of intermediate Saturdays, 
Sundays, and legal holidays. Accordingly, shorter time periods in 
other rules are being extended by simultaneous amendments, 
generally following guidelines stated in the Federal Advisory 
Committee's Notes: 
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Most of the 10-day periods were adjusted to meet 
the change in computation method by setting 14 days 
as the new period. A 14-day period corresponds to the 
most frequent result of a 10-day period under the 
former computation method—two Saturdays and two 
Sundays were excluded, giving 14 days in all. A 14-
day period has an additional advantage. The final day 
falls on the same day of the week as the event that 
triggered the period—the 14th day after a Mondayi..i  
for example, is a Monday. This advantage ()fuer 
week-long periods led to adopting 7-day periods,:to 
replace some of the periods set at less than days, 
and 21-day periods to replace 20-dayfi.ffibds. 

In sum, in the Vermont rules, most periods dOfree days are 
changed to five unless there is a specific reason f6j,t.ithe shorter time 
Periods of five to 20 days are.conveNd:Sp„pypp..or'fiultiplOf 
seven for convenience. Th3Aff*day becomes seven 	days 
remains seven. Ten and 15 days become 14. TweritY4ay'become 
21. .Several 10-day time tiffiods were enlarged and changed to 28 
days for consistency with the changed federal stagdgd for motion 
practice. Thirty,d4'iiiii0pri**Temain uriebanged. Forty-five and 
50-day periods, notfound m the Federal.  Rules, have been changed to 
42 and 49daV.,.....calqatent#ith the "multiple 7" simplification • 
adopteciti4lie 	Rules 

 time periods may be either forward-looking or 
.-aCkWardjkipking. Thus, amended V.RP.P. 4(e) is forward-looking, 
requiring publication of notice "within 21 days after the petition is 
Tik4 or *ordef-*grArgWi'" Amended V.R.P.P. 6(c) is backward-
locira4064:41* service-  of affidavits supporting a motion "not later 

..ffbn seven days before the hearing" unless the court approves a 
shorter time The fast day of a period ending on a weekend or 
holiday slatt be determined by counting in the same direction that 

time period runs. For example, the Federal Advisory 
Committee' s Notes suggest, that if 

a filing is due within 30 days after  an event, and the 
thirtieth day falls on Saturday, September 1, 2007, then 
the filing is due on Tuesday, September 4, 2007 
(Monday, September 3, is Labor Day). But if a filing is 
due 21 days before  an event, and the twenty-first day 
falls on Saturday, September 1, then the filing is due on 
Friday, August 31. If the clerk's office is inaccessible 
on August 31, then [the rule] extends the filing deadline 
forward to the next accessible day that is not a 
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Saturday, Sunday, or legal holiday—no later than 
Tuesday, September 4. 

In either the "after" or "before" situation, if the clerk's office in 
this example were inaccessible on Tuesday, September 4, the 
extension would continue until the office was accessible. 

Rule 6(a)(6) is added consistent with Act 	of 2017 in order to 
make clear that an applicable statute, or another provision of these or 
other court procedural rules, computing a time period in  
days" creates an exception to the "day is a day" col:Off:1g method 
generally made applicable by Rule 6(a)(1): Cf,j4 V S A § 
2625(f)(2), as amended by Act 	of 2017gt6rmediatpSaturdaA:% 
Sundays, and state or federal legal holidays will not be counted in 
computing a period specified to be in.lNsinWAay*contdikp 
the practice specified by Rule 6(a)(1) f6i. .6ompiffii4Tieriods not so 
labeled. 

. 	 . 
Rule 6(b) is amended fgffeilkgiOwy 

amendment of V.R.C.P. 6(a In Rule 6(c), the one-d6 time period 
for service of opposing affidavits on motions is changed to 7 days 
for consistency with othei time provisions 

. Rule 6(d), providing an Witig4::... a 0.;:fOr actions required after. 
service hg:44:4::..has been .  revised 
amendments to V* R.0 P 6(e). 

• :: 	,•:-:-: 	--:•:.:::‘, 
3. That Rule..7.(13)(4):.:--.40 (c) of theiMermogRules of Probate Procedure be amended to read 

as follows (deletedmatter struck through, 4lew Matter underlined): 
.-.. 

LE 	ttADINGS AND MOTIONS 

ONotimi 

(4) Unlegi4:;different time is fixed by the court, any party opposing the motion may file a 
memorandum in opposition within 4-0 14 days after service of the motion. 

(c) Failure to Timely File. Unless the court decides otherwise, a pleading, motion, or 
memorandum filed less than fwe 7 days before a hearing will not be considered at the hearing. 

e consistent with the 
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Reporter's Notes-2017 Amendment 

Rules 7(b)(4) and (c) are amended to extend their 10- and 5-day 
time periods to 14 and 7 days consistent with the simultaneous "day 
is a day" amendments to V.R.P.P. 6. 

4. That Rule 12(b) of the Vermont Rules of Probate Procedure be amended to read as follows 
(deleted matter struck through; new matter underlined): 

RULE 12. NOTICE OF INITIAL HEARING; DEM 
OBJECTIONS—WHEN AND HOW pRatNTED 

(b) Preliminary motion. At the option of the pleader,.:tWbbjectionibf lack ofikisdiction of ,.„,. 
the person, improper venue, and legal insufficiency of the petition may be ..1*ed by motion at 
any time before a hearing set under subdivision (a).;NWtourfiri.4 .0termineite,5.Wes raised 
before hearing or may postpone determination until the hearing Any further pleading required 
shall be served within -1-0 14 days after notice for the court's s action. , 

Reporter's Notes- 1:74mendm 

Rule 12(b) is 411;1040 '6,: extend its r0.,clay:-.06:::p.  eriod to 14 
days consistent with the simultaneous "day is a day" amendments to 
V.R.P.P. 6. 

5. That Rule 15(a) gaffe.  '61i.kcpt 1.11of Probate Procedure be amended to read as follows 
(deleted matter struck through, neWiiiatt6iiiiimderlined): 

•,RIJLE 15 WENDED AND SUPPLEMENTAL PLEADINGS 

(a) AT,endappts. A party iii4y:i.qp40:1]the petition once as a matter of course at any time 
before an 	is served 	an answer at any time within 20  21 days after it 
is sefqd. Otherwise a party may amend a pleading only by leave of court or by written consent 
of all other partis, and leave shall be freely given when justice so requires. A party may file an 
answer to "aii5.aniended petition within -1-014 days after service of the amended petition. 

•,:iiii:ii:i:'' 	-.:,::, 

Reporter's Notes-2017 Amendment 

Rule 15(a) is amended to extend its 20- and 10-day time periods 
to 21 and 14 days consistent with the simultaneous "day is a day" 
amendments to V.R.P.P. 6. 

6. That Rule 52(b) of the Vermont Rules of Probate Procedure be amended to read as follows 
(deleted matter struck through; new matter underlined): 
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7. That Rules 53(d)(1) and (e)(2)(iii) of the Vermont Mires of Probate Pt.p.cedurae amended 
to read as follows (deleted matter struck through; ne.0..niatteriliMgliried): 

„.., 
RULE 53. MASTERS 

(d) Proceedings. 

RULE 52. FINDINGS BY THE COURT 

(b) Amendment. Upon motion of a party made not later than 4-0 28 days after entry of 
judgment, the court may amend its findings or make additional findings and may amend the 
judgment accordingly. 

Reporter's Notes-2017 Amendment 

Rule 52(b) is amended to extend its 10-day time„.N.Kip.sj to 28 
days consistent with the simultaneous "day is a day':::WridiRW.to 
V.RP.P. 6 and for consistency with the new standard of 
52(b), adopted to conform to the federal rule. 

(1) Meetings. When a reference ..is made, the register shall 	furnish the master 
with a copy of the order of refergWUNp.:.re4ipt thereof unless the order of reference 
otherwise provides, the master shall forth 	sattime and iilace for the first meeting of the 
parties or their attorneys.  to P:e.:14eld.Witin*21 da040,Jfie date of the order of reference and 
shall notify the parties d0-f6ff'aftoxpeiO%W the duty of the master to proceed with all 
reasonable diligence. Either party, on. 	the parties and master, may apply to the court for 
an order requiring the master to expedite the 	and make a report. If a party fails to 
appear at the time -kd place appointed, 	master may proceed ex parte or, in the master's 
discretion, adjourn the proceedings to a future day, giving notice to the absent party of the 
adjournment 

* * * * * * * 

(iii) Except where the reference is by agreement without reservation of the right to 
object, any party may, within 4-0 14 days after being served with notice of the filing of the 
report, serve written objections thereto upon the other parties. Application to the court for 
action upon the report and upon objections thereto shall be by motion. Except as 
otherwise provided in this paragraph (2), the court after hearing may adopt the report or 
may modify it or may reject it in whole or in part or may receive further evidence or may 
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recommit it with instructions. 

Reporter's Notes-2017 Amendment 

Rules 53(d)(1) and (e)(2)(iii) are amended to extend their 20-
and 10-day time periods to 21 and 14 days consistent with the 
simultaneous "day is a day" amendments to V.R.P.P. 6. 

8. That Rule 58 of the Vermont Rules of Probate Procedure:*anie:ii.  ed:::to read as follows 
(deleted matter struck through; new matter underlined): 

RULE 58. ENTRY OF JUDGMENT 

The judge shall approve and sign the judgment,..40.the registel shall thei eupon.:.;:eliter it A 
judgment is effective only when entered as provided in Rule 79(a) Entry of the judgment shall 
not be delayed for the taxing of costs. Attorneys shalt submit forms 	upon direction 
of the court A form of judgment submitted:ii*cgdaii:664fffil41-Ai•Aliff.be served upon all 
parties, who shall file any objections within - 7 days gter service .0..,;q..n dein unless the court 
orders such objections to be filed earlier. 

Reglitei's':. e 4,.,2017 Amendment 

Rule g,,..:,;,,Ameria-ed,toAtend 	 period to 7 days 
consistent with 	"day is a day" amendments to 

9. That Rule (c) of te .Vermont Rules of Probate Procedure be amended to read as follows 
(deleted mattel struck through, new matter underlined): 

LIEFTROM JUDGMENT OR ORDER 

(c) iNfp,pon tgi,alter or-amend 'a judgment. A motion to alter or amend the judgment shall be 
served not later 	28:44s after entry of the judgment 

Reporter's Notes-2017 Amendment 

Rules 60(c) is amended to extend its 10-day time period to 28 
days consistent with the simultaneous "day is a day" amendments to 
V.R.P.P. 6 and for consistency with the new standard of the 
comparable Civil Rule, V.R.C.P. 59(e), adopted for consistency 
with the federal rule. 

10. That Rules 64(a), (d), and (e) of the Vermont Rules of Probate Procedure be amended to 
read as follows (deleted matter struck through; new matter underlined): 
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RULE 64. CREDITORS' CLAIMS AGAINST DECEDENTS' ESTATES 

(a) Notice to creditors. Unless notice to creditors has already been given or unless 
subsection (b) applies, an executor or administrator upon appointment shall publish, pursuant to 
Rule 4(e), notice to creditors of the estate to present their claims within four months after the 
date of publication of the notice or be forever barred from their claims. Unless the court orders 
otherwise, publication of the notice to creditors shall occur within 30 days after the issuance of 
letters testamentary or letters of administration. A copy of the notice shall be filed with the court, 
within 4-0 14 days after publication. The executor or administrator shall also promptly send by 
first class mail a similar notice, or a copy of the published notice, to q.y:crpditor known to or 
reasonably ascertainable by the executor or administrator. 

(d) Determination of claims in the court If a claim is disallowed, t e'ereditor*ay appeal 
to the court pursuant to law. The executor or adminiSfabr slialtmifiiiii fir 4.ysi4ft"—er a • 
creditor has appealed to the court, file a written statement showing why the claim 	be .,..: 	.-.....:).. .. 	. 
rejected or should be reduced in amount. 

(e) Petition for order that a claim be;ipai  When a petition gifijed'ieeking an order 
directing the executor or administrator to pay a claim the executor 	shall within 
4-0 14 days file a written statement showing 	assets in iii*,‘estatqWe provision made for 
homestead, family and support allowances, tfieWture and amount of claims that have been 
allowed, the nature and expected :ftpunt of unbarred claims fhat have not been presented and the 
cots and expenses of adirtipi.gratioi-lOgt have accrued  

Rep640 s'Skks---2017 Amendment 

ulps 640, (d), and (e) are amended to extend their 10-daytime 
.penoa:A9 121•'%4ys consisftt with the simultaneous "day is a day" 
419ndrights to 

. Th4gul6,4(e) of ikYermont Rules of Probate Procedure be amended to read as 
follow(deletea0.atter'ftpk thi:dfigh; new matter underlined): 

" - 
RULE 66. INVENTORY AND ACCOUNTS 

(e) Accounts; ii0essity of a written objection. Unless the court directs otherwise, no party 
who fails to file a written objection to the allowance of an account, specifying the grounds of 
objection, at least a 7 days before the hearing on the account shall be heard in opposition to the 
account. In the absence of any objections, the court may allow a verified account without 
hearing. 

10 
Proposed Probate Day is a Day Rule Amendments 



RULE 72. CIVIL CONTEMPT PROCEED 

(b) Procedure. 

Reporter's Notes-2017 Amendment 

Rule 66(e) is amended to extend its 3-day time period to 7 days 
consistent with the simultaneous "day is a day" amendments to 
V.R.P.P. 6. 

12. That Rule 72(b)(2) of the Vermont Rules of Probate Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 

(2) Notice; Service. The order of the court initiating the proceeding shall set 	matter 
for evidentiary hearing and shall order that notice off.kjlegills., together with copy of the 
order initiating the proceeding and any mo***ct,affidOit M4bp *1,!.9.#1:ipion the respondent 
by the appropriate method provided in Rule?5-(b) of 	rules. Th6::4pti8&;liall set forth the title 
of the action and the date, time, and place of hearing and shall allow the respondent a 
reasonable time, not less than 44 14.?..day..b0Ore the date *t.,fortgfihg, to file an answer and 
prepare a defense. The notice ri1,4!iriollfaOri."6kter to produce documents requested by the 
moving party or the court. The riWe sha.k4n-ffik„warnirigthat if the court finds .the 
respondent to be in contempt, he cO44na,Anpos:fteWii, whether or not the respondent has 
answered or appeared i0.6.45f00.954intoole court has determined that it may consider 
imprisonment as a sanction, the nOfik.,.sfiga* state and shall also advise the respondent that 
failure to retain or request counsel wMA,.psulfih,p. waiver of the right to be represented by counsel 
at the hearing 

peswotes-2017 Amendment 

tif6,72(10)::is amended to change its 15-day time period to 14 
lays, consistent with the simultaneous "day is a day" amendments 

13. That Riilb0(c) of the Vermont Rules of Probate Procedure be amended to read as 
follows (deleted ni*t.er struck through; new matter underlined): 

RULE 80. CONVEYANCE OF PROPERTY WHEN RECORD HOLDER DECEASED 

(c) Answer. Unless the court directs otherwise, a person receiving notice shall serve an 
answer within 20 21 days after service of the summons and petition or, with respect to a person 
receiving notice served pursuant to Rule 4(e), 4(f) or 4(k) outside the United States or Canada, 
within 5-0 49 days after such service. The service of a motion permitted by these rules alters these 
periods of time as provided in Rule 12(a) of the Vermont Rules of Civil Procedure. 
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Reporter's Notes-20I7 Amendment 

Rule 80(c) is amended to change its 20-day time period to 21 
days and its 50-day time period to 49 days, consistent with the 
simultaneous "day is a day" amendments to V.R.P.P. 6. 

14. That these rules, as added or amended, are prescribed and promulgated effective 
	. The Reporter's Notes are advisory. 

15. That the Chief Justice is authorized to report these amendmepp.:(2,..tlie General Assembly 
• • •-; 

in accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont, this 

Paul LOteiber, Chia' 

Skoglund,"Assothate Justice 

"0:th RobinsoaAssociate Justice ..• 

Harold E. Eaton, Jr., Associate Justice 

kgen R Carroll, Associate Justice 
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• PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 ,2017 

Order Promulgating Amendments to the Vermont Rules of Small Claims Procedure 

Pursuant to Chapter II, Section 37, of the Vermont Constitution, it is 	rdered: 

1. That Rule 10 of the Vermont Rules of Small Claims Procedure be amen a a to reaL fo lows 
(deleted matter struck through; new matter underlined): 

RULE 10. APPEALS 

(c) Record on appeal; transcript. 

(2) If a transcript is needed, the appeal 
transcription service on a form obtained from the 
deposit of the estimated cost within 44 
party must file the completed origina 
completed. 

st order it from a Court-approved 
ebsite or at the clerk's office, with a 
the notice of appeal. The appealing 

ith t e superior court clerk when it has been 

* * 

(e) Appeal to the Su r 

ion to 	eal to the Vermont Supreme Court may be requested as provided in 
Rule 	 ermont 	es of Appellate Procedure. The request for permission must be filed 
with the 	f the civil division within -1-0 14 days from the entry of the judgment to be appealed 
from and m 	e served on all other parties by the party seeking permission. The party seeking 
permission m 	the applicable certificate of service, which is available on the Judiciary 
web site and at t clerk's office, with the clerk. 

(3) If the request for permission to appeal is not filed with the clerk of the civil division 
within 40 14 days from the entry of judgment, or permission to appeal is denied by the Vermont 
Supreme Court, the clerk will notify all parties that the appellate decision of the civil division is 
final. 
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Reporter's Notes-2017 Amendment 

Rule 10 is amended to change its 15- and 10-day time periods to 
14 days, consistent with the simultaneous "day is a day" amendments 
to V.R.C.P. 6, which adopt from the Federal Rules the day-is-a-day 
counting system, a simplified method of computing time periods. The 
amendments serve the purposes of both achieving simplicity and 
maintaining uniformity with the federal practice. 

As stated in the Reporter's Notes to the amendment of V.R. 
(quoting the Federal Advisory Committee's Note), "all deadlin 
in days (no matter the length) are computed in the same way. 
of the event that triggers the deadline is not counted. Al the 
including intermediate Saturdays, Sundays, and legal 
counted." Periods less than 30 days have been conve 
of seven for convenience and to include Sunda and 
seven days remains seven. Ten and 15 days 
becomes 21. 

state 
e day 

s—ai 
les 
us, 

days 

oia 
underli 

2. That Rule 12 of the Vermont Rules of Smal 
follows (deleted matter struck through; new matt 

RULE 12. SATIS 

e amended to read as 

GMENTS 

jud 
	

t creditor must notify the court clerk within 
the co clerk will enter satisfaction of the 

t.  n o Vt udvnent is not entered on the docket within 20 21 
action, the judgment debtor may move for an 

med sat ed. 3. 	no filing fee for this motion. Unless the 
days a er the m/ mg to him or her by the judgment debtor of a 

s a 	e 0 ction with the Court clerk, with a copy to the judgment 
er an entry on the docket of satisfaction of the judgment. The judgment 

rtor must file with the clerk an applicable certificate of service, 
nary website and at the clerk's office. 

Reporter's Notes-2017 Amendment 

ule 12 is amended to extend its 20-day time periods to 21 days, 
onsistent with the simultaneous "day is a day" amendments to 

V.R.C.P. 6. See Reporter's Notes to V.R.S.C.P. 10. 

3. That these rules as amended are prescribed and promulgated effective 	 , 2017. 
The Reporter's Notes are advisory. 

4. That the Chief Justice is authorized to report these amendments to the General Assembly 
in accordance with the provisions of 12 V.S.A. § 1, as amended. 

2 

When a judgment is fully satisfie 
20 21 days after receiving satisfactio 
judgment on the docket. If satisf 
days after the judgment credi 
order that the judgment be d 
judgment creditor, wit 
notice of the motion 
debtor, th 
debtor thé ament 
whi 	 on the 
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Beth Robinson, Associat 

Dated in Chambers at Montpelier, Vermont, this 	day of 	 , 2017. 

Paul L. Reiber, Chief Justice 

Marilyn S. Skoglund, A 	iate Justice 

Harold E. Eato r.. sociW ice 

Karen   e Justice 
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STATE OF VERMONT 
VERMONT SUPREME COURT 

MARCH TERM, 2017 

Order Promulgating Amendments to Rules 4(a) and 80.2 of the Vermont Rules of Probate 
Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is 
hereby ordered: 

1. That Rule 4(a) of the Vermont Rules of Probate Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 

RULE 4. NOTICE; PROCESS 

(a) Form of Notice. A notice required under these rules shall bear the signature or facsimile 
signature of the judge or register, or petitioner's attorney; contain the name and address  of the 
court and, as appropriate, the name of the decedent, the child or adult in need of or under 
guardianship, or the settlor and beneficiaries of a trust; be directed individually to each interested 
person identified pursuant to Rule 3(a) by name if known; state the name and -postal and e-mail  
addresses and telephone number of the petitioner or of the petitioner's attorney; be accompanied 
by a copy of the petition and any annexed documents; state the date and place of hearing or reply 
if either is required; and advise the recipient that the action or order sought may be granted if no 
interested person appears to object. Where appropriate, the notice shall also state clearly that the 
recipient must enter an appearance to receive notice of further actions or filings in the proceeding 
and shall specify how the recipient can enter an appearance. The court may require that a form 

A notice shall comply 
with the format provisions of the Vermont Rules for Electronic Filing, if applicable. The  
petitioner must include with the notice a blank Notice of Appearance form.  

Reporter's Notes-2017 Amendment 

Rule 4(a) is amended to adopt language of V.R.C.P. 4(b) and to 
address a problem that arises with increasing frequency with the 
increase of self-representation. It is not uncommon for a court to get a 
letter or answer from an unrepresented party with no return address, 
email address, or phone number. The court may then have an answer 
or other pleading but no good address to which to mail hearing notices, 
and no way to call or email the party if there are last minute 
continuances of court dates. A notice of appearance form for 
unrepresented parties is already in use informally in some courts, but it 
is only available once a party comes to the courthouse. By providing a 
blank notice of appearance form at the time the complaint is served, 
unrepresented defendants will be encouraged to provide contact 
information for the court as well as to comply with V.R.P.P. 79.1(c). 
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Pa 1 L. R iber, Chief4lace 

fit 
John A. D ooley, Associate Justice 
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2. That Rule 80.2(a) of the Vermont Rules of Probate Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 

RULE 80.2. ANCILLARY ADMINISTRATION 

(a) Petition and Attachments. An ancillary estate shall be opened when the following are 
filed: 

(1) A petition requesting administration of the Vermont estate including: 

(i) A request for appointment of an administrator or executor for the Vermont estate 
with the name of the proposed administrator or executor; 

(ii) A description of the real and personal property of the testator in Vermont 
representation that some or all of the real property is located in the unit in which the 
proceeding is brought: and  

(iii) The names and addresses of all interested persons as defined in Rule 17, ; and 
(iv) The entry fcc. 

(2) An authenticated copy of the will and the probate thereof, or such substitute for the 
copy as is allowed by law. 

The petition shall be signed by the executor or administrator appointed in the state in 
which the will is probated, or some other interested person. 

Reporter's Notes-2017 Amendment 

Rule 80.2 is amended to conform to present practice. The 
petition will conform to the requirements of Rule 3 to the extent not 
inconsistent with this rule. The representation as to the location of 
real property is necessary to establish jurisdiction and venue. 

3. That these rules, as added or amended, are prescribed and promulgated effective 
May 15, 2017. The Reporter's Notes are advisory. 

4. That the Chief Justice is authorized to report these amendments to the General 
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Verpo t, this 13th  day March, 2017. 



Ii 
ilyn S. Skoglun ,Associate Ju ce 

A  9s/Ao .te Justice 

H• Id E. Eaton, Jr., A ssociate Justice 
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PROPOSED 

STATE OF VERMONT 
VERMONT SUPREME COURT 
	 TERM, 2017 

Order Promulgating Amendment to Rule 47(d) of the Vermont Rules of Probate Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 
ordered: 

--_-_-,- 
1. That Rule 47(d) of the Vermont Rules of Probate Proceclurewl*„amended‘rikread as 

follows (deleted matter struck through; new matter underling" 
_  

--;--...--,-• 
RULE 47. RECORDING OF PRQBATE-TROPEEDIN705 	 -  

(d) Method of recording. When a record  is, reoti&d  ori&oider1Iby thelourt, the recording 
shall be made with electronic sound recordinWil jprnen -i)f)dilteI)Y1",p-oltgin appointed by the 
judge pursuant to law, unless another metled is spEited by theseTrtiles  tffacr  this rule. The 

well and truly operate the equipment,to=c all,all matteragl ptardings. If it is not feasible to 

	

--    	— 
use electronic sound rccordingprei.,  rin'cilf; Allto_urt  may reruest that thc court administrator 

	

---'-a 	w-b t'±±-  assign a stenographic reporter to- 1tn..e a vex , a =import off4- 1-77proceeding. 

-------- RtTiorteiVaiies-2017 Amendment ..______ 
-,----r----,_-- •-,=-==,-,. 

Rule 47(s amendeditt.coriftbn to current practice. The deleted ..---- 	.-,----„, -----    • -.- larigimgems. unnogessary an.dnappro-priate. Although the former last 
seWnce wIr“lsunaTm4. V.S.A.[§-1803(b), it and the other requirements of _ 

80are "EubjecfWallyztila prescribed by the supreme court 

	

 	suarititar wa----2--;;I:V.S.-A=T1'803(a).  	
 . -_,_  - 

2. Yffat thisr e, as-vmended; is prescribed and promulgated effective 	. The 
ReporterMotesfare advism, 

3. That theehief Justice is authorized to report this amendment to the General Assembly in 
accordance with th-eiprovisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont, this 	day of 	, 2017. 

Paul L. Reiber, Chief Justice 

1 
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John A. Dooley, Associate Justice 

Marilyn S. Skoglund, Associate Justice 

Beth Robinson, Associate Justice 

Harold E. Eaton„ .r_ AIso_ciate Jugtke 
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STATE OF VERMONT 
VERMONT SUPREME COURT 

DECEMBER TERM, 2016 

Order Promulgating Amendments to Rule 17 of the Vermont Rules of Criminal Procedure 

Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 
ordered: 

1. That Rule 17 of the Vermont Rules of Criminal Procedure be amended to read as 
follows (deleted matter struck through; new matter underlined): 

RULE 17. SUBPOENA 

(a) For Attendance of Witnesses; Form; Issuance. A subpoena shall must be issued 
provided  by the clerk. It shall must  state the name of the court and the title, if any, of the 
proceeding, and shall must  command each person to whom it is directed to attend and give 
testimony at the time and place specified therein. The clerk  shall issue a subpoena, The 
subpoena must be issued  signed but otherwise in blank to a party requesting it, who shall fill in 
the blanks before it is served. A subpoena shall will be issued by a judicial officer in a 
proceeding before him or her, and notice must be given as required in paragraph (c)(2) below. 

(b) Defendants Unable to Pay. The court shall must  order at any time that a subpoena be 
issued for service on a named witness upon an ex parte application of a defendant upon a 
satisfactory showing that the defendant is financially unable to pay the fees of the witness and 
that the presence of the witness is necessary to an adequate defense. If the court orders the 
subpoena to be issued the costs incurred by the process and the fees of the witness so subpoenaed 
shall must  be paid in the same manner in which similar costs and fees are paid in cases of a 
witness subpoenaed in behalf of the state. 

(c) For Production of Documentary Evidence and of Objects. A subpoena may also 
command the witness to whom it is directed to produce the books, papers, documents or other 
objects designated therein. The court on motion made promptly may quash or modify the 

prior to  the trial or prior to the time when  they are to  be offered  in evidence and may upon  their 

Such a subpoena may not be directed to an individual defendant. 
The court on motion made promptly may quash or modify the subpoena if compliance would be 
unreasonable or oppressive.  

(1) Subject Matters of:Subpoena; Electronically Stored Information; Motions to Quash.  
A command to produce evidence or to permit inspection, copying, testing, or sampling may be  
joined with a command to appear at trial or hearing or at deposition, or may be issued separately.  
A subpoena may specify the form or forms in which electronically stored information is to be 
produced. A person commanded to produce and permit inspection, copying, testing, or sampling 
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of books, papers, documents, or tangible things, or of designated electronically stored 
information or inspection of premises need not appear in person at the place of production or 
inspection unless commanded to appear for deposition, hearing, or trial. Upon a motion to quash 
a subpoena, the court may direct that books, papers, documents, or objects designated in the  
subpoena be produced before the court at a time prior to the trial or prior to the time when they 
are to be offered in evidence for an in camera review.  

(2) Protection of Persons Subject to Subpoenas. A party or an attorney responsible for the 
issuance and service of a subpoena must take reasonable steps to avoid imposing undue. burden  
or expense on a person subject to that subpoena. A person who has been subpoenaed to produce 
and or permit inspection, copying, testing, or sampling may within 14 days after service file  
written objection or a motion to quash. The subpoena must provide notice of the person's right 
to object or to seek to quash, and the procedures for doing so. In the event of an objection. all  
parties have the right to be heard. If objection has been made, the party seeking the materials  
will not be entitled to inspect and copy the materials except pursuant to a court order. When a 
party seeks access to a person's school records or to any other records of a person which are by  
law confidential, the party must provide written notice to the other party that the records have 
been requested prior to the service of any subpoena requesting the records.  

Reporter's Notes — 2017 Amendment 

Rule 17(a) is amended to clarify that a subpoena is provided by the clerk• 
of court but actually issued by a judicial officer, subject to certain notice of 
rights on the part of persons subject to subpoena to object thereto, and the 
procedures for doing so. The amended provisions related to provision and 
issuance of subpoenas are intended to conform to current practice in the 
criminal division. 

Rule 17(c) is amended to add express provision for "nonproceedings" 
subpoenas duces tecum, that is, for production of specified objects, including 
but not limited to documents and electronically stored information, outside of 
the context of deposition or judicial proceedings. The former rule had only 
addressed document production in connection with witness attendance at 
deposition, hearing, or trial, and thus did not provide guidance as to those 
circumstances in which a party was solely interested in seeking production of 
documents or tangible objects related to a pending case without the necessity 
of a witness's attendance or personal appearance. The amendment is 
consistent with the equivalent civil rule, V.R.C.P. 45(a)(1), which already 
provides for such "nonproceedings" subpoenas duces tecum. 

In default of clear provision for "nonproceedings" subpoenas, attorneys 
and parties in criminal cases were using existing forms which specified a 
deposition or court hearing date and time, with the understanding that the 
documents sought would actually be produced at an agreed location, usually 
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the serving party's office, and not the court as indicated. The amendment 
serves to conform the rule to the practice which has evolved, clarifying the 
court's role in issuance of subpoenas duces tecum as well as in responding to 
objections raised on the part of persons served with such subpoenas. The 
amendment is also consistent with decisions of the Court suggesting that 
recourse to the discovery process is the preferred course when a party seeks 
production of records which may be considered sensitive. See State v. 
Rehkop, 2006 VT 72, 1 9, 180 Vt. 228, 908 A.2d 488; State v. Barbera, 2005 
VT 13, 1 11, 178 Vt. 498, 872 A.2d 309 (mem.); State v. Simoneau, 2003 VT 
83, 1 28, 176 Vt. 15, 833 A.2d 1280; State v. Roy, 151 Vt. 17, 34, 557 A.2d 
884, 894-95 (1989), overruled on other grounds by State v. Brillon, 2008 VT 
35, 183 Vt. 475, 955 A.2d 1108. 

New paragraph (c)(1) specifies that a subpoena commanding production 
of evidence or to permit inspection, copying, testing, or sampling may be 
issued independently from, but as well as for, trial, hearing, or deposition. In 
the case of a "nonproceedings" subpoena, if the requested items are 
produced, the person commanded to respond need not appear in person at the 
place of production or inspection. The paragraph carries forward the 
procedure authorizing the court in event of a motion to quash to direct that 
the documents or objects sought be produced before the court for in camera 
review. The new paragraph also specifies for the first time that a subpoena 
may issue for electronically stored information, with a requirement that the 
subpoena identify the form or forms in which such information is to be 
produced. 

New paragraph (c)(2) prescribes certain protections for persons who are 
subject to the issuance of subpoenas. First, a party or attorney responsible 
for the issuance and service of a subpoena is obligated to take reasonable 
steps to avoid imposing undue burden or expense on a person subject to that 
subpoena. Second, express provision is made for filing of objection or 
motion to quash in response to subpoena within 14 days after service, and all 
parties have a right to be heard. In the event of objection, the materials in 
issue shall not be provided to the requesting party except pursuant to court 
order. In addition, when a party seeks access to a witness's school records, 
or to any other records of a witness which are by law confidential, the party 
must provide written notice to the other party that the records have been 
requested prior to the service of any subpoena requesting such records. This 
requirement is consistent with existing protection accorded to certain records 
of alleged victims under 13 V.S.A. § 6607, which provides: 

When a defendant seeks access to a victim's school 
records, or to any other records of a victim which are by 
law confidential, the defendant shall provide written 
notice to the prosecutor that the records have been 
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requested prior to the service of any subpoena requesting 
the records. 

In addition, federal law serves to protect and apply to any release of an 
individual's substance abuse records and school records. See 42 U.S.C. 
§ 290dd-2(a); In re B.S., 163 Vt. 445, 659 A.2d 1137 (1995). Substance 
abuse treatment records are not subject to subpoena unless the court finds 
good cause for disclosure. See 42 U.S.C. § 290dd-2(b)(2)(C); 42 C.F.R. 
§ 2.64(d). Similarly, under the Family Educational Rights and Privacy Act 
of 1974 (FERPA) a school may not release such records without a valid 
release except "in compliance with judicial order, or pursuant to any lawfully 
issued subpoena," if the student and, under certain conditions, parents have 
been notified. 20 U.S.C. § 1232g(b)(2)(B). The purpose of the notification 
of the parents or the adult student is so they may seek protective action in a 
motion to quash. 34 C.F.R. § 99.31(a)(9)(ii). Thus the FERPA also 
anticipates a motion to quash the subpoena duces tecum as the appropriate 
procedure to follow. 20 U.S.C. § 1232g(b)(2)(B). The amended rule 
recognizes these provisions of law and their likely applicability in the court's 
determination of any objection or motion to quash a subpoena duces tecum. 

References to "shall" are generally amended to "must" or "will" 
consistent with general restyling of the rules of procedure by the Court. The 
change in terminology is stylistic rather than substantive. 

2. That these rules, as amended are prescribed and promulgated to become effective 
February 20, 2017. The Reporter's Notes are advisory. 

3. That the Chief Justice is authorized to report these amendments to the General Assembly 
in accordance with the provisions of 12 V.S.A. § 1, as amended. 



73. 

PROPOSED 
STATE OF VERMONT 

VERMONT SUPREME COURT 
TERM 2017 

Order Promulgating Amendment to Rule 32 of 
the Vermont Rules of Criminal Procedure 

Pursuant to the Vermont Constitution, Chapter 11, Section 37, and 12 V.S.A. § 1, 
it is hereby ordered: 

1. That Rule 32(g) of the Vermont Rules of Criminal-WcedMIb_e added to 
provide as follows: 

RULE 32. SENTENCE ANDTUDGMEN1.  

* * * * 

(g) Restitution. In every case inwhieliTagic—irkiihas-i.suffcretia„thlterial loss, the 
court must determine the amount of reifirationany, whiche deandant must pay. 

(1) Hearing; General Pnoogdyra.4Unless theMpoiliirikrestitution is agreed to by 
the parties a restitution hearingrfiTis—bt 	couffihust issue findings either on the 
record or in writing as to any alters okactirt Icti§puteTiri  the determination of the 
amount of restitution oritii-Vddendint'srebrrent dbllitro pay restitution. The state has the 
burden of establishinPhe aniWnt.ofiratitution and a defendant's ability to pay by a 
preponderance of the Midence. Thttcoftn._ ust enter a restitution judgment order 
establishing thdefendffit's restitutrern obligation. The provisions of subparagraph 
(c)(4)(A) aplErnTtlf_kconilct of restntion hearings. 

 	arehmthop.. jsciosureimAt least 14 days prior to the restitution hearing, the 
proaaritinglaprnWmusf-pliamide to the defendant a written statement of the amount of 
restituTIN claiffed aridreDpies -61 any documents that the state intends to offer in evidence 
to establMaietim's MITbrial loss and support the claim for restitution. The prosecuting 
attorney muNdisclose in Writing to the defendant the existence and terms, if known after 
reasonable inqWof any policy of insurance for the losses in issue that would serve to 
compensate the \aim for all or any portion of material loss held by the victim or a party 
other than the defendant. The disclosure must include uninsured motorist coverage, if 
applicable, and it must be made to the defendant at least 14 days prior to the restitution 
hearing. If the defendant claims that a victim's losses are not uninsured by reason of the 
existence of defendant's own or a third party's insurance coverage for the losses in issue, 
he or she must disclose to the prosecuting attorney in writing the existence and terms of 
this liability insurance coverage; if known after reasonable inquiry, at least 14 days prior 
to the restitution hearing. 

(3) Ability to Pay. If the defendant intends to raise the issue of inability to pay the 
requested amount at the restitution hearing or in a restitution payment schedule or both, 
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he or she must disclose such intent in writing to the court and prosecuting attorney at 
least 14 days prior to the restitution hearing. 

Reporter's Notes-2017 Amendment 

Subdivision 32(g) is added in response to the Court's decision in 
State v. Morse, 2014 VT 84, 197 Vt. 495, 106 A.3d 902, to provide 
specific procedures for conduct of restitution hearings convened 
pursuant to 13 V.S.A. § 7043. Paragraph 32(g)(1) prescribes the 
procedure in restitution hearings generally, including allocation of the 
burden of proof in establishing restitution claims payablestoriawictim of 
crime. The paragraph also adopts by reference the proXfons---6f--%_,. 
subparagraph 32(c)(4)(A), specifying procedural dlie in_ppss in 	 
restitution hearings, and evidentiary standards tli-e%in, in&Dciing 
admission of hearsay evidence determined by'rtit_court to benoliable. :tU 
As in sentencing proceedings, the Rulespfavideri- e.  dor-riot apiny-., 
V.R.E. 1101(b)(3); Morse, 2014 VT 84,-Tif 13-19. 

Paragraph 32(g)(2) specifiesaxTfqmrthiffirgtdis,clWurgitTiat are 
required to be made to the defeitarit Wilie-...prosecutiktiattoYney, and 
by the defendant to the prosecuttlg attorneTahe disclaures to be 
made by the prosecutingattomepenclude awilitenratement of the 
amount of restitution dainednopiazof docuniats intended to be 
introduced in evidenceftuppoittclaraiof a AdVim's material loss 
and restitution;t0i6ItarderMasAll as the-eidifence and terms, if 
known after reagonabTakquitykiif any policy of liability insurance of 
the victim or atird partMich‘ould serve to independently 
compensate„theNjotim apart—tom Et order of restitution. In cases in 
whioliredifedanMaims thatralvictim's material losses are not 
"uniriated," -11-4 V.SA-§_79.40)(2) and thus not compensable in 

__,---afigitutidnillyWd-g-on.offh-VdEfendant's own, or a third party's liability 
mcinsuftrice itemoadVerve to cover the loss, he or she must make such 
7-'writtenirreheaTitig discRisure to the prosecuting attorney as well. The 

eitittQM of 	insurance coverage held personally by the victim 
or thnefendant is uniquely and reasonably within their direct 
knowlefft,and the rule contemplates that this information would be 
routinely slAect to disclosure. Information about other insurance 
coverage for the losses in issue held by third parties such as family 
members, friends, or other property owners involved in the losses may 
not be so readily available. The rule imposes an obligation of 
reasonable inquiry as to the existence and terms of such other 
insurance, anticipating disclosure of such information as is reasonably 
known, to enable the court to render a fully informed decision on the 
issue of material loss as the term is defined by 13 V.S.A. § 7043(a)(2). 
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Paul L. Reiber, Chief Justice 

John A. Dooley, Associate Justice 

Marilyn S. Skoglund, Associate Justice 

Beth Robinson, Associate Justice 

Paragraph 32(g)(3) requires that if a defendant intends to raise the 
issue of inability to pay restitution, he or she must provide written 
notice to this effect to the court and prosecuting attorney at least 14 
days prior to the restitution hearing. This disclosure requirement is 
intended to enable the prosecuting attorney and the court to know that 
evidence may be required on the issue of ability to pay from the 
defendant or other sources. See 13 V.S.A. § 7043(d)(2); State v.  
Vezina, 2015 VT 56, 199 Vt. 175; 121 A.3d 1195. The amended rule 
contemplates that a defendant's failure to provide timely notice may 
not be construed as a waiver of the right to be heard or to present 
evidence as to alleged inability to pay restitution. Howwman, 
untimely interposed assertion of inability to pay mayiplaide Munds 
for continuance or such other orders as the court deem-431st undeiTtie. 
circumstances. 

2. That this rule, as amended, is prescribed andvxorringgetto beeTtne_efflective 
	 . The Reporter's NoteNtre advisW 

3. That the Chief Justice is authorizedf.:Efrgp_pffthTsmiEbndriTentrfei the General 
Assembly in accordance with the provinans of1V S A § 1,Tas anIEnded. 

Dated in Chambers at Monts_elte.r:„Vtimont this --7--7-1- days:o 

Harold E. Eaton, Jr., Associate Justice 

., • 

,2017. 
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STATE OF VERMONT 
VERMONT SUPREME COURT 

D7EIVIBER TERM, 2016 

Order Promulgating Amendments to Rules 4.2(a) and 4.3(b) of the Vermont Rules for 
Family Proceedings 

Pursuant to Chapter II, Section 37, of the Vermont Constitution, it is hereby ordered: 

1. That Rule 4.2(a) of the Vermont Rules for Family Proceedings be amended to read as 
follows (new matter underlined: 

RULE 4.2. MOTIONS AFTER JUDGMENT 
(a) Applicability. This rule applies to all post-judgment proceedings in actions for divorce 

under Rules 4.0 and 4.1 except motions for relief under V.R.C.P. 59 or 60, motions to intervene 
and for relief from a judgment of parentage under Rule 4.3(b)(1), and Actions seeking wage 
withholding under Rule 4.3(b).(2). Notwithstanding the pendency of an appeal, the court may 
entertain motions under this rule as provided in Rule 12(d). 

Reporter's Notes-2017 Amendment 

Rule 4.2(a) is amended to implement the simultaneous amendment of 
Rule 4.3(b) by making clear that motions to intervene and for relief from 
a parentage judgment under new Rule 4.3(b)(1), like wage withholding 
actions under what is now Rule 4.3(b)(2), are excepted from the 
provisions of Rule 4.2. 

2. That Rule 4.3(b) of the Vermont Rules for Family Proceedings be amended to read as 
follows (new matter underlined; deleted matter struck through): 

RULE 4.3. SPECIAL PROCEDURES 

(b) Motion to Intervene and for Relief from Parentage Judgment; Action for Wage 
Withholding. (1) Application of Civil Rules. Except as provided in this subdivision, the 
Vermont Rules of Civil Procedure apply to motions by nonparties seeking to intervene and  
obtain relief from a judgment of parentage and to actions seeking wage withholding. 

(1) Motion for Relief from Parentage Judgment by Nonparty.  

(A) A person seeking to establish parentage in a case where parentage has been 
previously determined by a judgment in a parentage action in the Family Division 
pursuant to subchapter 3A of chapter 5 of Title 15 to which the person was not a party 
may make a motion to reopen and intervene in that action on the ground that the person's 
interest was not adequately represented by the parties to it and to set aside the parentage  
determination on the ground that the person's constitutional rights were infringed by the 
determination.  
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(B) The motion must be filed in the county where the judgment of parentage was  
originally entered, and must be served upon all parties to the original determination and 
any other parties against whom relief is sought.  

(2) Action for Wage Withholding.  Petitions for wage withholding to secure child support, 
spousal support, and arrearages of child support or spousal support are governed by this 
subdivision paragraph. If a petition is filed seeking both wage withholding for spousal 
support and wage withholding for child support, or arrearages thereof, the action will be 
heard entirely by a single superior judge assigned to the family division without any 
individualized finding under 4 V.S.A. § 463. 

(2A) Petition. A petition for wage withholding pursuant to 15 V.S.A. § 780 et seq. 
must set forth the petitioner's name, and, if different, the name of the person legally 
entitled to receive child or spousal support, the defendant, the defendant's employer(s), if 
known, and any other information required by law. 

(3B) Service and Filing of Petition. The court or the Office of Child Support will 
• serve a copy of the petition on the defendant either: 

(Ai) in person in accordance with V.R.C.P. 4; or 

(Bii) by certified mail, return receipt requested with instructions to deliver to 
addressee only. If acceptance of service is refused, the court may serve the obligor 
by sending the petition to the obligor by ordinary first-class mail and by certifying 
that such service has been made. In the alternative, the court may provide for mail 
service as provided in V.R.C.P. 4(f) and (/). 

(4C) Notice of Hearing; Objections. A plaintiff who seeks wage withholding must 
submit a blank notice of hearing to the court together with the petition, for completion by 
the clerk and service with the petition. A hearing date will be scheduled within 10 days of 
the filing of the petition. A party who objects must present the objection at the hearing 
provided for in the notice of hearing. If the Office of Child Support has notified the 
obligor to commence wage withholding pursuant to 15 V.S.A. § 782(f), the obligor must 
file any objection and a request for hearing within 10 days of receiving the notification. 

(SD) Findings and Order. The court's ruling will, if contested, contain findings 
and conclusions, must in all cases contain a separately captioned order, and must also be 
served on each party and the registry in accordance with V.R.C.P. 5. The order will 
contain the information required by 15 V.S.A. § 785. 

Reporter's Notes-2017 Amendment 

Rule 4.3(b) is amended to address the question raised in Columbia 
v. Lawton, 2013 VT 2, 193 Vt. 165,71 A.3d 1218, concerning the 
remedy for a person seeking to establish parentage after a prior 
determination of parentage to which that person was not a party. 
Columbia interpreted 15 V.S.A. § 302(a) to prohibit a parentage 
action in the Family Division by a nonparty after a prior Family 
Division parentage determination in the absence of a showing of a 
constitutional right. The amended rule does not apply to a 
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E. Eaton, Jr., A sociate Justice 

determination of parentage made in a Probate Division adoption 
proceeding pursuant to 15A V.S.A. §§ 3-101-3-802. 

Rule 4.3(b) continues to provide that the Rules of Civil Procedure 
apply to motions and actions under it except as otherwise provided in 
that rule. Under new Rule 4.3(b)(1)(A), a nonparty to a prior 
parentage determination under 15 V.S.A. §§ 301-308 may seek to 
claim a deprivation of constitutional rights in that determination by 
filing a motion to intervene and reopen the matter, asserting that the 
parties to the determination did not adequately represent the 
applicant's interest and seeking to set aside the determination as an 
infringement of the applicant's constitutional rights. The amendment 
is not intended to establish the elements of a direct action based on 
the .constitution but to make clear that a constitutional claim is 
possible by providing a procedure for a nonparty to raise such a claim 
in the Family Division. Subparagraph (1)(B) provides a process for 
filing and serving the motion that controls over any contrary 
provision in the Civil Rules. 

The wage withholding provisions of Rule 4.3(b)(1)-(5) have been 
redesignated as Rule 4.3(b)(2)(A)-(D) with changes in numbering and 
a minor stylistic change. 

3. That these rules as amended are prescribed and promulgated, effective on February 20, 
2017. The Reporter's Notes are advisory. 

4. That the Chief Justice is authorized to report these amendments to the General 
Assembly in accordance with the provisions of 12 V.S.A. § 1, as amended. 

Dated in Chambers at Montpelier, Vermont, this 15th  day of December,  .2016 

• 
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